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CONSTITUTIONAL AMENDMENT RESERVING STATE 
CONTROL OVER PUBLIC SCHOOLS 


TUESDAY, MAY 12, 1959 
U.S. SENATE, 


SUBCOMMITTEE ON CONSTITUTIONAL AMENDMENTS 
OF THE COMMITTEE ON THE J UDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to call, at 10:15 a.m., in room 457, 
Senate Office Building, Hon. Estes Kefauver (chairman of the sub- 
committee) presiding. 

Present : Senators Kefauver and Dodd. 

Also present: Senator John Stennis; Bernard Fensterwald, Jr., 
subcommittee counsel; and Kathryn Coulter, subcommittee clerk. 

Senator Kerauver. The committee will come to order. 

This morning the Subcommittee on Constitutional Amendments 
of the Committee on the Judiciary begins hearings on Senate Joint 
Resolution 32, a resolution introduced by Senator Talmadge and eight 
other Senators, to wit: Mr. Byrd and Mr. Robertson of Virginia; Mr. 
Johnston of South Carolina; Mr. Hill and Mr. Sparkman of Alabama; 
Mr. Eastland and Mr. Stennis of Mississippi; and Mr. Long of 
Louisiana. 

On April 10, 1959, I placed in the Congressional Record a formal 
announcement of these public hearings on Senate Joint Resolution 32. 
I think it would be appropriate to have the insert from the Con- 
gressional Record printed at this point in the record. (Congressional 
Record, pp. 5016-5017.) 


Notice oF HEARING—AMENDMENT TO CONSTITUTION CONCERNING PuBLIC SCHOOL 
ADMINISTRATION 


Mr. Keravver. Mr. President, I wish to announce that the Subcommittee on 
Constitutional Amendments, of which I have the honor to be chairman, will 
begin hearings on Senate Joint Resolution 32 at 10 a.m. on May 12. This reso- 
lution, which was introduced by the junior Senator from Georgia [Mr. Talmadge], 
for himself and eight other Senators, proposes an amendment to the Constitution 
with respect to public school administration. As the text of the proposed amend- 
ment is short, I ask unanimous consent that its text be printed at this point in 
my remarks. 

There being no objection, the joint resolution was ordered to be printed in the 
Record, as follows: 

“Resolved by the Senate and House of Representatives of the United States 
of America in Congress assembled (two-thirds of each House concurring therein), 
That the following article is proposed as an amendment to the Constitution of the 
United States, which shall be valid to all intents and purposes as a part of the 
— when ratified by the legislatures of three-fourths of the several 

es; 


1 
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** “ARTICLE — 


“ ‘Administrative control of any public school, public educational institution, 
or public educational system operated by any State or by any political or other 
subdivision thereof, shall be vested exclusively in such State and subdivision 
and nothing contained in this Constitution shall be construed to deny to the 
residents thereof the right to determine for themselves the manner in which any 
such school, institution, or system is administered by such State and subdiyj. 
sion.’ ”’ 

Mr. KEFAvuver. Mr. President, the hearings will be held in room 457, Old Senate 
Office Building. Persons who wish to give public testimony should inform the 
subcommittee’s counsel, Mr. Bernard Fensterwald, Jr., whose address is U.S, 
Senate Post Office, U.S. Senate, Washington 25, D.C. 


Senator Kerauver. The other members of this subcommittee are: 
Senator Dodd of Connecticut, who is with us this morning, Senator 
Hennings of Missouri, Senator Eastland of Mississippi, Senator 
Langer of North Dakota and Senator Dirksen of Illinois. 

Unfortunately, the other members of the subcommittee are either 
at the White House or in other important committee meetings where 
they are presiding and are not here at the present time, but we hope 
during the course of the hearings that they will be here as much of 
the time as possible. 

I am sure our witnesses will understand the fact that all Senators 
are on several committees or subcommittees, which makes it difficult 
for all Senators to be present at any one meeting. 

This proposed amendment deals with a most important problem 
about which there is considerable confusion. I think that good dis- 
cussion by intelligent persons is always helpful in clarifying any 
problem. 

This amendment is, in fact, an amendment to the 14th amendment, 
and I think that the 14th amendment should be placed in the record 
at this point. 

(The 14th amendment is as follows:) 


Section 1. All persons born or naturalized in the United States, and subject 
to the jurisdiction thereof, are citizens of the United States and of the State 
wherein they reside. No State shall make or enforce any law which shall 
abridge the privileges or immunities of citizens of the United States; nor shall 
any State deprive any person of life, liberty, or property, without due process of 
law; nor deny to any person within its jurisdiction the equal protection of the 
laws. 

Sec. 2. Representatives shall be apportioned among the several States ac 
cording to their respective numbers, counting the whole number of persons in 
each State, excluding Indians not taxed. But when the right to vote at any 
election for the choice of electors for President and Vice President of the United 
States, Representatives in Congress, the executive and judicial officers of a 
State, or the members of the legislature thereof, is denied to any of the male 
inhabitants of such State, being 21 years of age, and citizens of the United 
States, or in any way abridged, except for participation in rebellion, or other 
crime, the basis of representation therein shall be reduced in the proportion 
which the number of such male citizens shall bear to the whole number of male 
citizens 21 years of age in such State. 

Sec. 3. No person shall be a Senator or Representative in Congress, or elector 
of President and Vice President, or hold any office, civil or military, under the 
United States, or under any State, who, having previously taken an oath, as 
a Member of Congress, or as an officer of the United States, or as a member 
of any State legislature, or as an executive or judicial officer of any State, to 
support the Constitution of the United States, shall have engaged in insurrection 
or rebellion against the same, or given aid or comfort to the enemies thereof. 
But Congress may by a vote of two-thirds of each House, remove such disability. 

Sec. 4. The validity of the public debt of the United States, authorized by law, 
including debts incurred for payment of pensions, and bounties for services in 
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suppressing insurrection or rebellion, shall not be questioned. But neither the 
United States nor any State shall assume or pay any debt or obligation incurred 
in aid of insurrection or rebellion against the United States, or any claim for 
the loss of emancipation of any slave; but all such debts, obligations and claims 
shall be held illegal and void. 

Sec. 5. The Congress shall have power to enforce, by appropriate legislation, 
the provisions of this article. 

Senator Kerauver. Undoubtedly in the discussion we will have 
considerable to say about certain Supreme Court decisions, particu- 
larly Plessy v. Ferguson, 163 U.S. 537, which was decided in 1896, the 
opinion being written by Justice Brown with a dissent by Mr. 
Justice Harlan. Justice Brewer did not participate in the decision. 
The opinion in this case, together with the dissent, will be printed in 
full in appendix A to this record. 

The decision of the Supreme Court in Brown v. Board of Educa- 
tion, 347 U.S. 483, decided in May 1954, will be printed in full, the 
opinion in that case being by Mr. Chief Justice Warren. (See app. B.) 

The second decision in the case of Brown v. Board of Education, 
May 31, 1954, reported in 349 U.S. at 294, will also be printed in the 
appendix of the record. (See app. B.) 

ur very able counsel for the subcommittee is Mr. Bernard Fen- 
sterwald, Jr. 

These hearings will be thorough and fair, and they shall be conducted 
in a constructive and dignified manner. It is my earnest desire that 
the witnesses will shed much light on this proposed amendment. 

I trust that no witness will attempt to use this subcommittee as a 
platform to stir up tensions and hatred, Also, I hope that all wit- 
nesses favoring this proposal will avoid any statement or language 
which might invite legislative proposals of a retaliatory nature. I 
know that Senator Talmadge, the chief sponsor of this amendment, 
shares my hope. 

At the outset, I wish to thank Senator Talmadge for his fine cooper- 
ation toward this end, and I now call upon him to be our first witness 
and to explain his proposed amendment. 


STATEMENT OF HON. HERMAN TALMADGE, A U.S. SENATOR FROM 
THE STATE OF GEORGIA 


Senator Tanmapce. Thank you, Mr. Chairman, and members of the 
Subcommittee on Constitutional Amendments of the Judiciary Com- 
mittee. 

First, I wish to express my deep gratitude to this subcommittee for 
its decision to hold comprehensive hearings on the proposed consti- 
tutional amendment which eight of my colleagues and I are sponsoring 
to restore State and local control over public education. 

The language of S.J. Res. 32 speaks for itself in declaring clearly 
and unequivocally its purpose. It proposes to add to the Constitution 
of the United States a new article to read as follows: 


Administrative control of any public school, public educational institution, or 
any public educational system operated by any State or by any political or 
other subdivision thereof, shall be vested exclusively in such State and _ subdi- 
vision and nothing contained in this Constitution shall be construed to deny to the 
residents thereof the right to determine for themselves the manner in which 


on such school, institution, or system is administered by such State and sub- 
vision, 
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The issue with which this proposed amendment seeks to deal 
affirmatively is without a doubt the most momentous and far reach- 
ing of our time. It affects the lives of all Americans of all ages and 
the manner in which it is resolved will have an incalculable impact 
upon the future of our Nation and its people. 

It is true that the question is one which more immediately concerns 
the people of the South, but I submit to this subcommittee that its 
ramifications are national rather than regional in scope. That is 
true because if the people of the South can be denied control over their 

ublic schools today, the people of the North, East, and West can 

ikewise be denied control over their public schools on the same 
grounds or other grounds tomorrow. pea 

It will be argued, of course, that the States and their citizens al- 
ready have exclusive control over the public educational institutions— 
an argument which undoubtedly will be news to the parents and schoo] 
boards of Little Rock, Ark., and Front Royal, Va. 

Historically and legally that argument should be true. And, if the 
Constitution of the United States were properly interpreted and 
applied with respect to education, it would be true. 

he Constitution by both content and intent makes it clear beyond 
any doubt that one State cannot enjoy a right or exercise a power 
denied to another. ne 

Paragraph 1, section 2, article IV provides that “the citizens of 
each State shall be entitled to all privileges and immunities of citizens 
in the several States” and the 10th amendment of the Bill of Rights 
reserves to the States and the people all “powers not delegated to the 
United States by the Constitution nor prohibited by it to the States,” 

If those two passages mean word-for-word what they say—and 
I know of no other way by which any instrument of law can be inter- 

reted either intelligently or fairly—all of the States of the United 
States of America were vested with absolute control over all matters 
relating to education. 

There can be no other conclusion in view of the fact that control of 
education is one of those powers which the Constitution neither dele- 
gated to the Federal Government nor prohibited to the States. 

There was no other interpretation until the Supreme Court on May 
17, 1954, usurped the amendatory authority of Congress and the 
States and sought to change the explicit and unqualified language of 
the Constitution by an unconstitutional edict which amounted, in 
effect, to a judicial constitutional amendment. 

As a result we have the ludicrous situation of two branches of the 
National Government competing with each other in seeking alter- 
nately to grant and to deny the already unequivocally reserved author- 
ity of the States over their public schools. It is a situation which was 
emphasized anew by the recent vote of Congress to admit Hawaii to 
statehood. 

Section 5(f) of the Hawaii Act specified that that State’s schools 
“shall forever remain under the exclusive control of said State,” a 
provision which brings to an even dozen the number of States to which 
Congress has made legislative grants of sole educational jurisdiction 
since 1889. 

The Supreme Court, on the other hand, through its decision of May 
17, 1954, and subseqent implementation decrees, has denied the 17 so- 
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called Southern States the right to administer their public schools 
as they see fit. 

All of which has divided the constitutionally equal States of the 
Union into three unequal classes. 

There are 12 States which have been granted exclusive control over 
their public schools by Congress. 

There are 17 States which have been denied exclusive control over 
their public schools by the Supreme Court. 

And there are 21 States in the middle which do not know where they 
stand. 

The resulting confusion and instability have created an unfavorable 
climate for education in this country which Congress must act soon 
to correct if confidence in public education is not to be destroyed. 

It is the purpose of the amendment which my colleagues and I have 
offered to remedy this situation through the simple course of writing 
into the Constitution an explicit guarantee of the right of the States 
to perpetual and exclusive control over their public school systems. In 
that way the authority for State and local control of education would 
become both the express and the implied supreme law of the land. 

Such an amendment would do no more than bestow upon all 50 
States the authority to manage their own school affairs which Congress 
by statute already has conferred upon 12 of them. 

The fact that Congress has so acted came as a great suprise to many 
Americans—including the President of the United States. 

During the course of my speech before the Senate on January 27, 
when I proposed the constitutional amendment now under considera- 
tion, I referred to the fact that Congress, in voting last year to admit 
Alaska as the 49th State, gave that State exclusive and perpetual 
control over its public schools and colleges. 

The New York Times of Thursday, January 29, in printing a 
transcript of the Chief Executive’s news conference of the preceding 
day, quoted Mr. Eisenhower as stating that such was, to use his words, 
“a matter that I have not even heard about.” 

The Times transcript added this further comment from the Presi- 
dent : 

I didn’t know that there was any difference in the responsibility and authority 
of the new State of Alaska as compared to other States * * * 

A subsequent check of the admission acts of all other States made 
at my request by the Legislative Reference Service of the Library of 
Congress disclosed that 10 other States likewise were granted “exclu- 
sive control” over their educational institutions upon the granting of 
statehood to them. 

Such grants of authority were made to the States of North Dakota, 
South Dakota, Montana, and Washington in 1889; to the States of 
Idaho and Wyoming in 1890; to the State of Utah in 1894; to the 
State of Oklahoma in 1906; and to the States of New Mexico and 
Arizona in 1912. 

In each case, Mr. Chairman, the term “exclusive control” was used 
and, with the one exception of Oklahoma, each such delegation of 
power was made “forever.” In the case of Oklahoma, the further 
proviso was written into the law assuring that the act would “not be 
construed to prevent the establishment and maintenance of separate 
schools for white and colored children.” 
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The 12th such grant of authority was made this year to Hawaii. 

With the permission of the subcommittee, Mr. Susie: I would 
like to have printed at this juncture of my testimony the language of 
the admission acts of North Dakota, South Dakota, Montana, Wash- 
ington, Idaho, Wyoming, Utah, Oklahoma, New Mexico, Arizona, 
Alaska, and Hawaii relating to State control of education. 

Senator Kerauver. Without objection the language of the admis- 
sion acts of these States will be printed into the record. 

(The language of the admission acts referred to are as follows :) 


North Dakota, South Dakota, Montana, and Washington 

Sec. 14. * * * The schools, colleges, and universities provided for in this act 
shall forever remain under the exclusive control of the said States, respectively, 
and no part of the proceeds arising from the sale or disposal of any lands herein 
granted for educational purposes shall be used for the support of any sectarian 
or denominational school, college, or university (Public Law No. 52, 50th Cong, 
2d sess., ch. 180, sec. 14; 25 Stat. 676, 680 (1889) ). 


Idaho 

Sec. 8. * * * The schools, colleges, and universities provided for in this act 
shall forever remain under the exclusive control of the said State, and no part of 
the proceeds arising from the sale or disposal of any lands herein granted for 
educational purposes shall be used for the support of any sectarian or denomi- 
national school, college, or university (51st Cong., Ist sess., ch. 656, sec, 8, 26 
Stat. 215, 216 (1890) ). 
Wyoming 

Sec. 8. * * * The schools, colleges, and universities provided for in this act 
shall forever remain under the exclusive control of the said State, and no part 
of the proceeds arising from the sale or disposal of any lands herein granted 
for educational purposes shall be used for the support of any sectarian or 


denominational school, college, or university (51st Cong., Ist sess., ch. 664, see. 
6, 26 Stat. 222, 223 (1890) ). 


Utah 


Sec. 11. The schools, colleges, and university provided for in this act shall for- 
ever remain under the exclusive control of said State, and no part of the proceeds 
arising from the sale or disposal of any lands herein granted for educational 
purposes, or of the income thereof, shall be used for the support of any sectarian 
or denominational school, college, or university (538d Cong., 2d sess., ch. 138, see. 
17, 28 Stat. 107, 110 (1894) ). 


Oklahoma 


Seo. 8. * * * Such educational institution shall remain under the exclusive 
control of said State, and no part of the proceeds arising from the sale or disposal 
of any lands herein granted for educational purposes, or the income or rentals 
thereof, shall be used for the support of any religious or sectarian school, college, 
or university (59th Cong., 1st sess., ch. 3335; sec. 8, 34 Stat. 267, 273 (1906) ). 


Section 3 of the same act contained the following provision: 


Fifth. That provisions shall be made for the establishment and maintenance 
of a system of public schools, which shall be open to all the children of said State 
and free from sectarian control; and said schools shall always be conducted in 
English: lrovided, That nothing herein shall preclude the teaching of other 
languages in said public schools: And provided further, That this shall not be 
construed to prevent the establishment and maintenance of separate schools for 
white and colored children. 


New Mexico 

Sec. 8. That the schools, colleges, and universities provided for in this act 
shall forever remain under the exclusive control of the said State, and no part 
of the proceeds arising from the sale or disposal of any lands granted herein for 
educational purposes shall be used for the support of any sectarian or denomina- 


tional school, college, or university. (61st Cong., 2d sess., ch. 310, sec. 8, 36 Stat. 
557, 563 ; 573, 714.) 
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~“I 


Arizona 

Sec. 26. That the schools, colleges, and universities provided for in this act 
shall forever remain under the exclusive control of the said State, and no part 
of the proceeds arising from the sale or disposal of any lands granted herein 
for educational purposes shall be used for the support of any sectarian or de- 
nominational school, college, or university (applicable to Arizona) (61st Cong., 2d 
sess. ch. 310, secs. 8 and 26, 36 Stat. 557, 563, 573, 714). 

Alaska 

pene. © * *. 

(j) The schools and colleges provided for in this act shall forever remain under 
the exclusive control of the State, or its governmental subdivisions, and no part 
of the proceeds arising from the sale or disposal of any lands granted herein for 
educational purposes shall be used for the support of any sectarian or denomi- 
national school, college or university (July 7, 1958 [H.R. 7999] Public Law 85-— 
508, 85th Cong., 2d sess., sec. 6j). 

Hawai 

ao." * *. 

(f) * * * The schools and other educational institutions supported, in whole 
or in part, out of such public trust shall forever remain under the exclusive 
control of said State; and no part of the proceeds or income from the lands granted 
under this act shall be used for the support of any sectarian or denominational 
school, college, or university (Mar. 12, 1958 (S. 50) Public Law 86-3, 86th Cong. 
ist sess., section 5(f) ). 


Senator Tatmapce. The argument is made that those congressional 
rants of authority must give way to the decrees of the Supreme Court. 
Phat theory is convincingly challenged, however, by the constitutional 
facts that it is Congress, not the Supreme Court, which was specifically 
authorized to implement the 14th amendment and that because state- 
hood acts must be ratified by the residents of the Territories concerned 
they are in effect treaties between the United States and the people of 
the Territories and, as such, hold status under the Constitution as the 
supreme law of the land. 
he noted and respected syndicated columnist, David Lawrence, 
dealt with this aspect of the Alaska Statehood Act in his column of 
September 2, 1958, and I would quote from it as follows: 
enator Kerauver. Senator Talmadge, any of these quotations that 
you do not want to read in full will be printed in full in the record. 
Senator Taumaper. I thank the chairman. However, Mr. Law- 
rence’s argument is so strong that, if the subcommittee has the time, 
I would like to read it because I think it makes a very telling point. 
Senator Kerauver. You go right ahead. 
Senator Tatmapce (quoting from Mr. Lawrence) : 


The first part of the above-quoted paragraph (sec. 6(j) of the Alaska State- 
hood Act) would seem to go contrary to the 1954 decision of the Supreme Court 
of the United States in the “desegregation” cases, but actually it doesn’t. 
For the Supreme Court in 1954 merely ruled that no State can pass a law that 
requires segregation in the schools. It turns out, however, that Congress may 
pass a law permitting a State to run its own school system without interference 
by the Federal Government. There are lots of things in the Constitution that 
are prohibited to the States such as control of interstate commerce and the 
conduct of foreign relations—and on which Congress may legislate at will. 

The new law cannot be repealed or amended by Congress alone. In the recent 
referendum required by Congress, this particular law was approved by the 
people of Alaska and formally made a part of the State constitution. So, in 
one this law is a treaty between the Federal Government and the State of 

aska. 

While perhaps of academic interest at present to the people of Alaska, who have 
no segregation problems in the public schools, the new law sets a pattern for 
the rest of the States of the Union where until 4 years ago control of public 
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schools had always been recognized as a State power. The Supreme Court in 
1954 said merely that under the 14th amendment no State may pass a law that 
denies “equal protection of the laws.” When the Congress, however, now vests 
in a State “exclusive control” of its own public schools, this is in itself the exer. 
cise of a permissive or discretionary power. For the 14th amendment specifi- 
cally delegates to Congress the right to decide what is or is not “appropriate 
legislation.” The Supreme Court, moreover, claims power to enforce the amend- 
ment only in a negative way—by ruling that no State may pass certain kinds of 
laws. The Supreme Court, for instance, has acknowledged it cannot rely on 
the 14th amendment to deal with the problem of segregation where the Federal] 
Government is in control of a given territory, as for instance, in the District of 
Columbia. 

Thus, when the Supreme Court in 1954 struck down the “segregation” law in 
the District of Columbia, it relied on the “due process” clause of the fifth amend- 
ment but admitted that this was not as strong a support as the “equal protection” 
clause of the 14th amendment would have been. This can be construed to 
mean that the Supreme Court cannot justifiably overrule an act of Congress 
which, for national defense or other reasons, gives the Federal Government com- 
plete control over the public school system in a particular area or when the 
Congress delegates the task to the States to handle under the doctrine of 
“exclusive control.” 


Mr. Chairman, I concur wholeheartedly in the conclusion of Mr. 
Lawrence in his subsequent column of September 3, 1958, that 
there is— 


no more convincing proof of the intent of Congress that the Federal Government 
should never interfere in the operation of the public schools by the States—than 
the language used in the ‘enabling acts” which, respectively, created at least 10 
(now 12) States of the Union. 


With the permission of the subcommittee, Mr. Chairman, I would 
like to have those two columns by Mr. Lawrence printed herewith in 
the record as a portion of my testimony. 

Senator Krrauver. Without objection, they will be printed. 

(The two columns referred to are as follows :) 


[From Washington Star, Sept. 2, 1958] 


PossIBLE INTEGRATION SoLUTION—ALASKA LAw’s LAND FUND CLAUSE SEEN as 
LocaL OPTION KEY TO PROBLEM 


(By David Lawrence) 


Without any general publicity, the Congress of the United States this summer 
enacted and President Eisenhower signed a law that gives one State of the Union 
the right “forever” to retain “exclusive control” over its own public schools. 

What Congress can give to one State, it can some day give to other States 
and still stay within the Constitution as interpreted by the Supreme Court. 
This may eventually provide the way out of the “integration” controversy. 

A little-noticed paragraph in the law creating Alaska as the 49th State has 
just come to light. After providing that 5 percent of the proceeds of the sale 
of certain public lands shall be paid to the State of Alaska “to be used for the 
support of the public schools within said State,” the new law, approved by the 
President on July 7, 1958, reads as follows: 

“The schools and colleges provided for in this act shall forever remain under 
the exclusive control of the State, or the governmental subdivisions, and no part 
of the proceeds arising from the sale or disposal of any lands granted herein for 
educational purposes shall be used for the support of any sectarian or denomina- 
tional school, college or university.” 

The first part of the above-quoted paragraph would seem to go contrary to 
the 1954 decision of the Supreme Court of the United States in the “‘desegrega- 
tion” cases, but actually it doesn’t. For the Supreme Court in 1954 merely ruled 
that no State can pass a law that requires segregation in the schools. It turns 
out now, however, that Congress may pass a law permitting a State to run its 
own school system without interference by the Federal Government. There are 
lots of things in the Constitution that are prohibited to the States such as control 
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of interstate commerce and the conduct of foreign relations—and on which the 
Congress may legislate at will. 

The new law cannot be repealed or amended by Congress alone. In the recent 
referendum required by Congress, this particular law was approved by the peo- 
ple of Alaska and formally made part of the State constitution. So, in effect, 
this law is a treaty between the Federal Government and the State of Alaska. 

While perhaps of academic interest at present to the people of Alaska, who 
have no segregation problems in the public schools, the new law sets a pattern 
for the rest of the States of the Union where until 4 years ago control of public 
schools had always been recognized as a State power. The Supreme Court in 
1954 said merely that under the 14th amendment no State may pass a law that 
denies “equal protection of the laws.’”’ When the Congress, however, now vests 
in a State exclusive control of its own public schools, this is in itself the ex- 
ercise of a permissive or discretionary power. For the 14th amendment specifi- 
cally delegates to Congress the right to decide what is or is not appropriate 
legislation. The Supreme Court, moreover, claims power to enforce the amend- 
ment only in a negative way—by ruling that no State may pass certain kinds 
of laws. The Supreme Court, for instance, has acknowledged it cannot rely on 
the 14th amendment to deal with the problem of segregation where the Federal 
Government is in control of a given territory, as, for instance, in the District 
of Columbia. 

Thus, when the Supreme Court in 1954 struck down the segregation law in 
the District of Columbia, it relied on the due process clause of the fifth amend- 
ment but admitted that this was not as strong a support as the equal protec- 
tion clause of the 14th amendment would have been. This can be construed to 
mean that the Supreme Court cannot justifiably overrule an act of Congress 
which, for national defense or other reasons gives the Federal Government 
complete control over the public school system in a particular area or when 
the Congress delegates the task to the States to handle under the doctrine of 
exclusive control. 

It is interesting to note that the new law creating the 49th State carefully 
provides that no part of the money from the sale of public lands should be used 
for the support of “any sectarian or denominational school, college or university.” 
This is significant, for, according to Supreme Court decisions as recently as 
April 1952, the first amendment to the Constitution is cited repeatedly as for- 
bidding the use of State funds in support of sectarian or denominational schools 
or colleges. 

There was no reason, therefore, to put this particular proviso in the Alaska 
law except to emphasize that the only exception to exclusive control would be one 
governed by the first amendment to the Constitution which prohibits the enact- 
ment of any law by Congress ‘respecting an establishment of religion.” 

Had the last Congress felt it necessary to limit the powers of the State of 
Alaska by inserting any other reminders of constitutional barriers, it would 
have done so. This leads to the conclusion that Congress has opened the legal 
doors to the settlement of the integration-segregation issue by means of local 
option. This is the very way the prohibition controversy was finally tackled 
by Congress and the States in 1933 after 13 years of virtual nonenforcement of 
the antiliquor laws and after public sentiment in many parts of the country had 
been aroused against the 18th amendment. 


{From Washington Star. Sept. 3, 1958] 


CONGRESS AND PusLic ScHoots—Law CREATING 10 Srates CALLED Proor or STAND 
AGAINST U.S. INTERFERENCE 


(By David Lawrence) 





No more convincing proof of the intent of Congress that the Federal Gov- 
ernment should never interfere with the operation of the public schools by the 
States is needed than the language used in the enabling acts which, respectively, 
created at least 10 States of the Union. 

Research by this correspondent reveals that the identical words of a brief 
section in the law passed by Congress in July giving statehood to Alaska, are 
to .be found also in the statutes that gave statehood to New Mexico, Arizona, 
Idaho, South Dakota, Montana, Washington, Utah, Wyoming, and Oklahoma. 
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One reason probably why the clause—which says that the public school ang 
colleges shall forever remain under the exclusive control of the State, or its goy. 
ernmental subdivisions—attracted little attention when inserted in the law creat. 
ing Alaska was that this language was copied from the enabling acts of the other 
States. The important difference today, however, is that when every one of the 
States that preceded Alaska into the Union was admitted, there was no question 
in anybody’s mind about the fact that the public schools were forever to remain 
under the exclusive control of those States. 

No decision of the Supreme Court upsetting State control had been handed down 
prior to 1954. Now, 4 years later, Federal judges, as in Virginia, are actually 
examining the applications of students seeking admission to public schools anq 
scrutinizing their qualifications to determine whether a school board has dis. 
criminated against a Negro applicant. Certainly it was not assumed heretofore | 
that the public schools of any States would ever be subject to control by the 
Federal judiciary or by the military forces of the Federal Government. Just a 
year ago, for instance, Federal troops were stationed inside Central High School 
at Little Rock, Ark., to maintain discipline. 

Even the Supreme Court of the United States has become a super school board 
these days, as testimony about the misbehavior of students and the influence of 
their parents in the home and the state of public sentiment is being reviewed 
this week to determine whether there is reason to delay temporarily the en- 
trance of Negro students into Central High School at Little Rock. 

Certainly the grant by the Federal Government of authority to at least 10 
States to maintain “exclusive control” of their own public schools emphasizes | 
that powers have apparently been delegated to some States which other States 
are not permitted to enjoy. May the Congress itself discriminate between 
States? Must it not respect eventually the rights of all States to maintain “ex. 
clusive control” of their public schools as a power “reserved” to them under 
the 10th amendment of the Constitution? 

None of the States which enjoys immunity from Federal interference under 
an “enabling act’ needs to pass or invoke any segregation laws now, for todo | 
so might be held to violate the 14th amendment as the Supreme Court has | 
construed it. But if, in the normal course of school operation, pupils are as | 
signed to one school instead of another by county or city school boards, it would 
be a manifest interference by the Supreme Court or any Federal court to say 
that the words “exclusive control’ do not mean what they say and that this 
phrase now is amended by the 1954 decision of the Supreme Court. The fact 
that Congress only 2 months ago still used the phrase “under the exclusive 
control of the State, or its governmental subdivisions,” can be taken to mean 
that Congress felt the Supreme Court’s ruling of 1954 did not apply to acts 
of Congress confirming the complete power of a State over its own public schools. 

Almost all the States that have the immunity clause in their “enabling acts” 
do not have segregation problems. The only exception is Oklahoma, which has 
maintained segregated schools in the past and lately has been introducing “in- | 
tegration” in some school districts. 

The State of Oklahoma can, of course, today choose to ignore the “exclusive 
control” clause granted when it was admitted as the 46th State in 1907, or it 
can test the effectiveness of the pledge given to it by the Federal Government. 
To make such a test now, it would not be necessary to invoke any State law 
but simply by the routine operation of a school board, to assign pupils to cer- 
tain schools in whatever way the local authorities stipulated. Negro appli- 
cants could then bring suit and the Supreme Court would have to decide whether 
a solemn pledge given by the Congress to a sovereign State can be repudiated | 
by the Federal judiciary. If this can be done, then no provision of the “en- 
abling act” of any State is safe from legal attack, and hosts of suits hitherto 
decided and involving the disposal of property, especially public lands, can be 
reopened and set aside whenever the whim of the Federal judiciary may 80 
decide. 

Plainly, Congress, which recently has been studying whether to amend the 
“appellate jurisdiction” of the Supreme Court of the United States may find 
it necessary to take away from the Federal courts the right to pass on the 
validity of certain sections of the “enabling acts’ under which States have 
been admitted to the Union. The Constitution specifically grants to Congress 
the power to limit by law the “appellate jurisdiction” of the Federal courts. 


Senator Taumapcr. As I have stated on several recent occasions, I 
do not believe there is any person who is genuinely concerned about 
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the future of our Nation and the education of all its children who 
cannot and will not subscribe to the proposition of local control of 
schools. yp tes 

The public schools of the United States are local institutions which 
have been established and are operated and financed by local people 
on the local level. And all persons willing to view the question dis- 
passionately will admit that to fulfill their role they must be ad- 
ministered on the local level by the school patrons directly concerned. 

As one who has been close to this issue and who is familiar with all 
of its ramifications, 1 wish to state to the subcommittee that unless 
some step, such as is proposed in the pending amendment, is taken 
soon to resolve the growing controversy on a realistic, constitutional 
basis, the ultimate result of the present sequence of events will be to 
destroy public education in many areas of the South. 

Such an eventuality. would be an unparalleled catastrophe which no 
one would deplore more vigorously than I. 

It would be a terrible tragedy from which no one would benefit and 
in which the children of the South would be the principal losers. 

The importance of education hardly can be overstated. 

With the exception of seeking the salvation of his immortal soul, 
man has no greater responsibility than seeing that his young are 
educated to the fullest extent of their abilities and are equipped 
spiritually and intellectually to achieve mankind’s highest destiny. 

The American concept of universal education, more than any other 
factor, is responsible for the greatness which this Nation has achieved. 
And it very likely may prove to be the determining factor in the 
outcome of our present life-or-death struggle with international 
communism. 

This critical juncture in our national life is no time to permit di- 
visive issues to rob the Nation of the minds and talents of a great seg- 
ment of its youth by closing thhe doors of the public schools in their 
faces. 

To the young people of the South there is little difference between 
closing schools with court orders and destroying them with bombs 
because the end result of both actions is the same—to deny them their 
right toa public education. 

The basic question involved is far more fundamental than the mere 
matter of who attends what school. It goes to the very heart of 
our concept of constitutional republican government; that is, the right 
of local people to run their local affairs in accordance with local 
wishes, conditions, and prevailing attitudes. 

The very basis of our form of government is, in the words of the 
Declaration of Independence, that it derives its “just powers from 
the consent of the governed.” And whenever we in this country, get 
away from that cornerstone of our freedom, as of that moment we 
will have ceased to be a nation in which the people govern themselves 
and will have become a judicial dictatorship instead. 

Now, I recognize that on the issue of separation of the races in 
the schools of the Nation there is a wide divergence of opinion and 
individual feelings are strong and inflamed on both sides. Many 
false emotional factors have been injected and those undoubtedly ac- 
count for the failure of any of the judicial corrective measures to come 
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before Congress to date to seek to deal with the illegalities of the 
Supreme Court’s ruling in the school cases. 

It is most unfortunate that many of those who are loudest in de- 
nouncing the South are the same persons who demonstrate more in- 
terest in pandering to the prejudices of minority groups for political 
gain than in seeking the best possible public education for all the young 
people of America regardless of their color or place of residence. 

And let me state in passing, Mr. Chairman, for the benefit of the 
professional race baiters and the chronic bleeding hearts, that the 
races are living together in harmony and mutual respect in my State 
of Georgia. ‘They are solving whatever racial problems Georgia may 
have on the local level in accordance with local wishes and I am con- 
fident those good relations will continue regardless of what the future 
may bring. . 

The constitutional and sociological ramifications of the decision of 
the Supreme Court that separate, but equal, education is violative of 
the 14th amendment have stirred a continuing controversy which has 
divided the best minds of the country. 

(At this point, Senator Stennis came into the hearing room.) 
Senator Keravuver. Just a minute, Senator Talmadge. Senator 
Stennis, we would be glad to have you sit here with us. 

Senator Stennis. I want to hear his testimony, thank you. 
Senator Tatmapcr. There are those who consider the decision to 
be the law of the land and who are determined to force its implementa- 
tion regardless of the results. 

There are others, like myself, who consider the decision to be outside 
the scope of the Constitution and who are dedicated to seeking its 
reversal by every lawful means. 

Therefore, an essential prerequisite to solving the issue without 
destroying the public schools of the South, is a recognition on the part 
of all the people of this Nation—East and West as well as North and 
South—of these two incontrovertible facts of the situation. 

First, whether one accepts it or not, the Supreme Court’s school 
decision is an accomplished fact which will remain so until it either is 
reversed by the Court itself, or is nullified or modified by Congress 
or the people. 

And, second, whether one likes it or not, the overwhelming majority 
of the people of the South will neither accept nor submit to the forced 
implementation of that decision and there is no prospect of any change 
in that position within the foreseeable future. 

There is only one realistic, constitutional way by which the public 
schools of the South can be spared the fate of being crushed between 
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those two millstones, and that way lies in recognizing that public 
schools are local institutions which must be operated by local people 
on the State and local levels if they are to survive. 

Such a solution is afforded by the amendment now under considera- 
tion by this subcommittee. 

It isasolution which is compatible with our American constitutional 
concepts and which would settle the question for all time to come and 
serve the best interests of the present and future generations of Ameri- 
can youth. 

It would forever end the threat of Federal control of education from 
any quarter. 

It would assure the uninterrupted instruction of all the children of 
the Nation regardless of their color or place of residence. 

It would assure that whatever change might take place would be 
with the consent of the governed and by the constructive process of 
evolution rather than the destructive process of revolution. 

It would preserve the constitutional right of the States and their 
citizens to run their own affairs. 

It would create a basis for unity throughout the Nation at a time 
when it is vitally important that we of the United States present a 
united front before our enemies. 

The principle of State and local control of public education is 
well established by both law and precedent. 

Our Founding Fathers, as I have noted, recognized that education 
is a local responsibility by leaving it as one of the areas retained for 
exclusive State and local control under the terms of the 9th and 10th 
amendments. 

It is a principle which is supported both by the local nature of 
school financing and by the findings of responsible Federal study 

oups. 

* Lative to the Library of Congress, 93.4 percent of all public 
school revnue and 96.4 percent of all capital outlay funds for public 
school facilities are raised on the State and local levels. Those figures 
compare to 4.6 percent of school revenue and 3.6 percent of capital 
outlay funds which come from the Federal level. 

With the permission of the subcommittee, Mr. Chairman, I should 
like to have incorporated into the record at this point in my testi- 

mony the tables on sources of school revenue and capital outlay pro- 
vided me by the Library of Congress. 

Senator Kerauver. Without objection, they will be printed in the 
record at this point. 

(The tables referred to are as follows:) 
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18 STATE CONTROL OVER PUBLIC SCHOOLS 


Senator Taumaper. In a report issued June 28, 1955, President 
Eisenhower’s Commission on Intergovernmental Relations declared 
that the “national interest in education like many other national 
objectives, is best served by State and local administration and con- 
trol.” The report characterized local control of education as “one of 
our most prized possessions.’ 

Among the members of that Commission were the Senators from 
Minnesota (Mr. Humphrey), Nevada (Mr. Bible), Oregon (Mr. 
Morse), Kansas (Mr. Schoeppel), and Maryland (Mr. Butler). 

With the permission of the subcommittee, Mr. Chairman, I would 
like to submit for inclusion in the record at this juncture in my 
remarks the pertinent excerpts from chapter 9 of the Commission’s 
report dealing with education. 

Senator Kerauver. How long is the report? 

Senator Tatmapce. I would judge around 4,000 words. 

Senator Kerauver. I mean the total report 4 

Senator Tatmapee. It is about 300 printed pages. 

Senator Kerauver. This is chapter 9 you have here? 

Senator Tatmapee. Yes, sir. Chapter 9 of the final report of the 
Commission on Intergovernmental Relations. 

Senator Krerauver. I believe it would be better to have this printed 
in the appendix of the record, unless you want it at this point. 

Senator Tarmapcr. Unless the chairman has some good reason to 
the contrary I would like it printed here. I think it is a very stron 
statement. I picked it out for particular inclusion in my remarks, “a 
T adopt them as my own, and I rely on them. I have no objection, 
however, to the chairman putting the remainder of the report in 
another portion of the record of the hearing. 

Senator Keravuver. Let’s print this part then at this place in the 
record, and we will examine the rest of the report for length and see if 
we wish to put it in. 

Senator Tatmanpce. I appreciate the ruling of the chairman. This 
insertion will not take up too much space—probably four or five 
printed pages. 

Senator Keravuver. It will be printed at this point in the record. 

(The document referred to is as follows :) 


Excerpts FroM CHAPTER 9 OF THE FINAL REPORT OF THE COMMISSION ON 
INTERGOVERN MENTAL RELATIONS 


Most Federal activities in support of education have been incidental to other 
national objectives. Assistance to land-grant colleges, agricultural extension pro- 
grams, and agricultural research have all been designed to improve agriculture. 
Aside from these specialized grants-in-aid funds have been provided to institu- 
tions of higher education in support of ROTC and other training programs, 
defense research, and veterans’ programs. None of these latter programs, of 
course, has as its object the support of education in general, and none is admin- 
istered by the Office of Education. During the 1930’s, the emergency public 
works program, established for the purpose of providing employment, included 
many school building construction projects. Another program—grants for con- 
struction and operation of schools in areas especially affected by Federal activ- 
ities—is an outgrowth of the impact of large wartime and defense installations 
on certain communities. 

The cash and commodity grants to the States and to private nonprofit schools 
for school-lunch programs are intended to promote child health, encourage the 
consumption of farm products, and prevent waste of food surpluses. School- 
lunch programs are not directly related to the support of education. It should 


om 
[r. 


ld 


ny 
n’s 


he 


to 
n 
am 
on, 

in 


the 
> if 


his 
ive 


cher 
pro- 
ure. 
itu- 
ms, 
, of 
nin- 
blic 
ded 
con- 
*tiv- 
ions 


ools 

the 
ool- 
ould 


STATE CONTROL OVER PUBLIC SCHOOLS 19 


be noted that this program is administered nationally by the Department of 
Agriculture. 

Notwithstanding the importance of these Federal programs, direct respon- 
sibility for general public education has been left with the States. Functions of 
primary and secondary education are generally carried out by local units. The 
extent of participation by the State government varies widely from State to 
State. 

The American people can take pride in the accomplishments of State and local 
governments in the continued extension of educational opportunities. Financial 
support has on the whole been generously provided and standards have steadily 
risen, even in the less wealthy States. There is ample reason to regard State 
and local control of education as one of our most prized traditions. The Com- 
mission is not complacent about the problems which confront our educational 
system as a result of the impending increase in school population and the result- 
ant need for additional classrooms, and the existing shortage of teachers, but it 
believes that the American people will address themselves vigorously to their 
responsibilities in this matter. 

That the primary responsibility for the support of general public education 
should continue to rest with the States and local units is not in dispute. But 
there are disagreements in determining the nature of national responsibility, and 
in deciding how that responsibility should be discharged. 

Since the early years of the Republic, our citizens have insisted upon free 
public education. In Madison’s words, “a popular government, without popular 
information, or the means of acquiring it, is but a prologue to a farce or a tragedy, 
or perhaps both.” It is beside the point and completely unnecessary to justify a 
national interest in education solely upon considerations of national defense or 
population mobility. Although organized as a Federal system, ours is one Nation, 
and there is an inherent and indisputable national interest in having an educated 
citizenry ; only in this way can national, as well as State and local, self-govern- 
ment be insured. 

But there is nothing incompatible between the national interest in an educated 
citizenry and our tradition of leaving responsibility for general public education to 
the States. The national interest in education, like many other national objec- 
tives, is best served by State and local administration and control. The Com- 
mission believes that with certain exceptions, noted later, national action directly 
related to general public education is best confined to research, advisory, and 
clearinghouse functions such as those currently performed by the Office of 
Education. 

It remains to apply these general considerations to existing Federal programs 
and to the present and anticipated shortages in elementary and secondary school 
facilities. 

* x * * * * > 


The Commission believes that State and local governments ought to, and can, 
take care of primary and secondary school needs. Its Study Committee on 
Federal Responsibility in the Field of Education came to the conclusion that the 
State and local governments can, if they will, afford adequate educational services. 
The Committee’s report clearly indicates, however, that whether they do or do 
not will depend largely on the extent to which the State governments support 
local efforts. 

& * cad * * * . 


The Commission recommends that responsibility for providing general public 
education continue to rest squarely upon the States and their political subdivi- 
sions. The Commission further recommends that the States act vigorously and 
promptly to discharge this responsibility. The Commission does not recommend 
a general program of Federal financial assistance to elementary and secondary 
education, believing that the States have the capacity to meet their educational 
requirements. However, where, upon a clear factual finding of need and lack 
of resources, it is demonstrated that one or more States do not have sufficient tax 
resources to support an adequate school system, the National Government, 
through some appropriate means, would be justified in assisting such States tem- 
porarily in financing the construction of school facilities—exercising particular 
caution to avoid interference by the National Government in educational 
processes or programs. 

The Commission recognizes fully the paramount importance of education to 
the national interest. It cannot, however, blind itself to the reality that sup- 
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port of general public education by the National Government would present a 
situation quite different from that existing in grant-in-aid programs in other 
functional areas. There is no need to “stimulate” State and local activity, since 
education is already the largest of all State and local activities. There is not 
here, as in some grant-in-aid programs, a tradition of joint National-State re- 
sponsibility; on the contrary, education has been controlled traditionally by 
local units of Government, with State aid and supervision. There is no need 
for Federal leadership in setting minimum standards. There is a strong desire 
on all sides to avoid Federal setting of standards or conditions or the applica- 
tion of any other form of Federal control or supervision. There is a widespread 
feeling that any degree of Federal control over education would be dangerous. 

If adequate educational opportunities were available only through a program 
of Federal financial assistance, the decision would be clear. But it does not fol- 
low that Federal aid is the way to get good schools. Under any moderate pro- 
gram of aid, the amount going to individual States would not be large enough 
to count effectively. And Federal aid in an amount sufficient to mitigate the 
problem significantly could result in such undermining of State and local re 
sponsibility as to endanger seriously the kind of educational system that has 
served us so well. 

There are other special conditions. Twelve percent of the school children in 
the United States are educated in nonpublic schools, many of them in religious 
schools. The inclusion of these schools in any program of Federal aid would 
raise difficult legal questions and policy issues. Moreover, the key unit in the 
public educational system is the school district. If the National Government 
dealt directly with the Nation’s tens of thousands of school districts, it would 
conflict with State educational responsibility and control. If it dealt only with 
the States, it could not achieve the objectives sought by Federal grants without 
imposing important and unwanted conditions. 

Therefore, Federal financial assistance to any State should be resorted to only 
if it becomes clearly evident that such State does not have adequate tax re- 
sources to provide adequate physical facilities for elementary and secondary 
schools. In such cases, Federal financial assistance in the form of loans, loan 
guarantees, grants-in-aid, or a combination of these devices would be justifiable. 


Senator Taumapee. According to the book, “Two Hundred Years of 
Agricultural Education in Georgia,” by the late Dr. John T. Wheeler, 
references are made on pages 198 and 199 to similar assertions by 
two earlier national study groups on education. 

The Advisory Committee on Education created by President 
Hoover in 1929 and known as the Wilbur Committee stated in its 
report: 

In its relation to the States and their political subdivisions, the Federal Gov- 
ernment should * * * recognize that all powers over education are reserved to 
the States respectively. 

And the Advisory Committee on Education, appointed by President 
Roosevelt in 1936, declared in its publication, “The Federal Govern- 
ment and Education”: 

Local management of the schools is a part of the American way of life—one 
aspect of the preservation of American democracy. 

Only recently President Eisenhower was quoted by the Associated 
Press as asserting at his news conference of February 10th that “the 
principal and basic responsibility for education must continue to rest 
with the States.” 


Virtually all educational authorities agree that school administra- 
tion as a matter of precedent, preference, and constitutional reserva- 
tion is a function of State and local governments. That is true even 
of those who applaud the Supreme Court’s school decision and who 
advocate Federal aid to education. 
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Let us look at what a few of them have had to say on this subject: 

In their book, “American Public Education,” published in 1955 by 
the Ronald Press Co., of New York, Professors of Education Calvin 
Frieder and Stephen Romine of the University of Colorado wrote: 

All levels of government in the United States are concerned with education, 
but of the three levels usually identified—State, local, and Federal—only the 
first two have responsibility for the management or administration of educa- 
tion * * *. The foundation stone upon which rests the modern concept of the 
State educational authority is the 10th amendment of the Constitution. Ratified 
in 1791, this provides that “the powers not delegated to the United States by 
the Constitution nor prohibited by it to the States, are reserved to the States 
respectively, or to the people.” Since the Constitution makes no mention of 
education, this article is interpreted as reserving to the States the control of 
public education. This provision actually only recognized a practice which 
had been long established, for the colonial legislatures had for decades been 
exercising more or less central control and supervision of the schools. 

Profs. Paul R. Mort and William S. Vincent of Columbia Univer- 
sity Teachers College stated the matter as follows in their book, “In- 
troduction to American Education,” published in 1954 by McGraw- 
Hill: 

* * * Education was not originally listed as among those functions assigned 
to the Federal Government, and no amendment of the original document has 
added education to Federal responsibilities. Education was thus in the original 
Constitution left to the States or to the people to deal with as they saw fit, and 
this status has not been changed during the intervening years. Education today 
is a matter over which each State is sovereign. Each of our 48 States may go 
its own way, taking as little or as great interest in developing public education 
as it sees fit, as independent from its neighbors as is one country in Europe or 
South America from another. 


And the National Council of Chief State School officers in its 1950 
publication, “Our System of Education,” came to this conclusion: 

The State is sovereign with respect to its basic responsibility for establishing 
and administering a program of education adapted to the needs of its citizens and 
for the necessary coordination of all educational activities within its borders. 

Mr. Chairman, in my study of the subject, I have failed to find 
a single responsibile individual who advocated Federal control of 
education or the application of force in connection with the Supreme 
Court’s school decisions. And to those irresponsible extremists who 
do so contend, I would like to say two things: 

1. Do not forget the disastrous consequences of the use of Federal 
bayonets in Little Rock, Ark.; and 

2. Remember the abhorrent results we have witnessed in our life- 
times from the attempts by Nazi Germany and Communist Russia 
to control education at the national level. 

To those who would advocate inaction and sit idly and smugly by 
while public education is destroyed in a large area of our country, I 
would point out the unspeakable hypocrisy of using children as pawns 
ae sal expediency. 

hope, Mr. Chairman, that I never have on my conscience the ad- 
vocacy of a course of action which, if carried out, conceivably could 
result in the rearing of a generation of American children in ignor- 
ance. 

As for myself, Mr. Chairman, I am and always have been a stanch 
adherent to the principle of local self-government and local self-deter- 
mination. I regard it as the basic safeguard of our freedom and there 
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is not an issue in our national life today to which I would not be will- 
ing to apply it without reservation. 

nd I sincerely trust that there is not a Member of the Senate— 
which under our unique republican form of government is the reposi- 
tory of State sovereignty on the national level—who would hold a con- 
trary view on the subject. 

The States of the South—with no disrespect to their sister States 
of North and South Dakota, Montana, Washington, Idaho, Wyoming, 
Utah, Oklahoma, New Mexico, Arizona, Alaska, and Hawaii—feel 
they are equally entitled to exclusive control of their schools and 
colleges. 

As a matter of constitutional principle—as a matter of justice and 
fairplay—and as a matter of reason and commonsense, southerners 
believe it is correct that such power should be possessed exclusively by 
the States. But they believe just as strongly that that power should 
be possessed by all—not just a favored few. 

If it is right for the State of Alaska to have exclusive control over 
its schools, it is right for the State of Arkansas to have the same power. 

If it is constitutional for the State of Oklahoma to have exclusive 
control over its schools, it is constitutional for the State of Virginia to 
have the same power. ‘ 

If it is fair for the new State of Hawaii to have exclusive control 
over its schools, it is fair for the State of Georgia to have the same 
power. 

The Supreme Court of the United States has sought to establish 
itself—without benefit of constitutional or legislative authorization— 
as a supreme board of education, superior to the Constitution, to 
Congress and to the consent of the people. In the course of less than 
5 years, it has so disrupted laws governing education that every school 
in the Nation now is subject to changing notions of whatever five 
members happen to constitute a majority of the Court at any given 
time. 

I do not believe, Mr. Chairman, that it is the intent of this Congress 
or the wish of the people of this Nation that the public schools, which 
were paid for and are financed on the local level, should be left at the 
mercy of an irresponsible court which has no knowledge of educa- 
tional needs or the public interest in fulfilling them. 

Of all our public institutions, none are more needful or deserving 
of stability and continuity than are our schools. It is inconceivable 
that the younger generation can be educated for responsible citizen- 
ship in the future under the conditions which now exist in this coun- 
try. 

In the name of the Constitution, in the name of fairplay and in the 
name of the children of America, I appeal to this subcommittee and 
to the Committee on the Judiciary, of which it is a part, to report 
favorably on this amendment and give to the Senate and to the Con- 
gress an opportunity to restore to the people of America their right 
under the Constitution as free men and women to run their schools on 
the State and local levels according to the wishes of local people. 

Senator Keravuver. Thank you very much, Senator Talmadge, for 
a thorough statement. 

Senator Tatmapce. I thank the Chairman and the subcommittee 
for this opportunity to appear and testify. 

If there are any questions, I will be glad to try to answer them. If 
not, that concludes my testimony. 
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Senator Kerauver. Senator Dodd, do you have any questions? 

Senator Dopp. Yes. 

First, Mr. Chairman, I want to thank you for asking me. I have 
listened with great interest to the observations of Senator Talmadge. 
They certainly are very interesting and represent a viewpoint which 
he has very ably expressed. 

I have a few questions which occurred to me during the testimony. 
They are not new; they have occurred to me previously on this ques- 
tion. 

Do you think, Senator Talmadge, that the Supreme Court will re- 
verse itself in the foreseeable future? 

Senator Tatmap6ée. No, sir. I do not anticipate that the present 
occupants of the Court would do so. 

Senator Dopp. I don’t think so, either. 

Moving from there, unless it does reverse itself, can you suggest 
any way that the Congress or the people of this country can mo uF 
or malty that decision of the Court, except by a constitutional amend- 
ment ¢ 

Senator Tatmapece. There are two ways, as I see it, in which Con- 
gress can act, Senator. One would be to adopt this constitutional 
amendment. The other would be to act under the constitutional 
power to remove the jurisdiction of the Federal courts over matters 
relating to public education. 

I have introduced bills in the Congress encompassing both proce- 
dures. 

Senator Dopp. They are essentially the same. 

Senator Tatmapce. One would deny jurisdiction, therefore merely 
requiring an affirmative vote of the Congress and approval of the 
President. The other, of course, involves the amendatory process. 

Senator Kerauver. I was just going to ask Senator Talmadge to 
give us the number of his other proposal. 

Senator Taumapee. It is S. 1593, which presently is pending before 
the Judiciary Committee. It has its basis in paragraph 2, section 2, 
article 3 of the Constitution which authorizes the Congress to make 
exceptions to the appellate jurisdiction of the Federal courts except 
in those instances where the jurisdiction is specified in the Consti- 
tution. 

Senator Dopp. In any event, are these the only two ways that change 
can be brought about? 

Senator Tatmapce. In my opinion these are the only two ways by 
which the Congress of the United States can act to clarify the situ- 
ation. 

Senator Dopp. Therefore, unless under either of these two sug- 

estions a change is made, we now are faced with the fact that this 
faite is the law of the land ? 

Senator Taumapce. It is true that we are faced with the fact that 
the Court has ruled and called its decision the law of the land. I do 
not take the position that a decision of the Supreme Court is the law 
of the land. The Constitution of the United States states that the 
Constitution, treaties made under the authority of the United States, 
and acts of Congress are the supreme law of the land. The Constitu- 
tion itself designates what the supreme law of the land is, and it does 
not include Supreme Court decisions in that category. 
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Senator Dopp. This is what has always troubled me. I cannot fol- 
low that line of reasoning, and I know you are a very good lawyer. 

Senator Tatmapcr. I appreciate the Senator’s statement, but I was 
merely quoting the Constitution’s definition of the supreme law of 
the land, and I prefer to accept that authority. 

Senator Dopp. I do not want to be ar gumentative. I am trying 
to make a record here that will be clear, at least, to me. 

Senator Tatmapcr. The Court has ruled, of course, and its ruling, 
regardless of w hether one accepts it, is an " xecomplished fact and is 
binding on the lower Federal courts in this land in similar cases. 

Senator Dopp. Well, to me that would mean it is the law of the land, 
and I donot know how’ you can argue it any other way. 

Senator Tatmaper. I would make the distinction by referring to 
the statement of our distinguished colleague, Senator Ervin, who said 
if a decision is the law of the land then when a court decides a case, 
it makes the law of the land; when it modifies a case, it modifies the 
law of the land; and when it reverses a case, it reverses the law of 
the land. 

I, like Senator Ervin, do not go that far. I prefer to call it the 
“law of the case,” which I recognize is binding on inferior courts 
in similar matters. 

Senator Dopp. In any event, it is now clear to me what your view 
is. 

My other question is: What provision of the Constitution is your 
proposal intended to modify? It is not altogether clear to me from 
your testimony. 

Senator Tatmapce. The immediate result which I would hope this 
amendment, if submitted and ratified, would accomplish, Senator, 
would be to restore the operation and control of the public schools 
to the State and local level. Of course, the matter of such grave 
urgency and great gravity in the Southern States at the moment is 
the threat of enforced integration of the schools by the Federal courts 
and their resulting destruction in many areas. 

Senator Dopp. I understand that. But expressly what provision 
or provisions of the Constitution does your amendment propose to 
modify or nullify ? 

Senator Tatmapce. It does not propose to modify or nullify any of 
them. It proposes to restate affirmatively what was universally re- 
garded as the law prior to the Brown v. Board of Education, supra, 
decision in 1954; that is, that control of public education rests on the 
State and local levels. 

Of course, it would have the effect of modifying the Supreme Court 
decision in the case of Brown v. Board of Education, supra. There 
may be some other areas in which other rulings might be affected 
to a degree, but what I want to accomplish through the amendment— 
and if it doesn’t accomplish it, I hope the subcommittee will amend 
it accordingly—is to vest all control, administrative and otherwise, 
over the public schools of the 50 States in this Nation in the individ- 
ual States and their political subdivisions. 

Senator Dopp. Actually, as a matter of constitutional law, wouldn't 
it only modify the 14th amendment ? 

Senator TaLmapcr. Actually, any modification would be to the Su- 
preme Court’s interpretation of that amendment and, as you know, to 
its companion interpretation of the fifth amendment. 
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Senator Dopp. Those would be the only two, in any event—the 
5th and 14th? 

Senator Krrauver. Senator Dodd, we have the 14th amendment 
placed in the record. I think it might be well to place the 5th amend- 
ment and also the 10th amendment. 

Senator Tatmapcr. And the ninth. 

Senator Kerauver. The 5th, 9th, and 10th amendments will be 
placed in the record at this point. 

(The amendments referred to are as follows :) 


AMENDMENT 5 


No person shall be held to answer for a capital, or otherwise infamous crime, 
unless on a presentment or indictment of a grand jury, except in cases arising 
in the land or naval forces, or in the militia, when in actual service in time of 
war or public danger; nor shall any person be subject for the same offense to 
be twice put in jeopardy of life or limb; nor shall be compelled in any criminal 
case to be a witness against himself; nor be deprived of life, liberty, or property, 


without due process of law; nor shall private property be taken for public use, 
without just compensation. 


AMENDMENT 9 


The enumeration in the Constitution, of certain rights, shall not be construed 
to deny or disparage others retained by the people. 


AMENDMENT 10 


The powers not delegated to the United States by the Constitution, nor pro- 
hibited by it to the States, are reserved to the States respectively, or to the 
people. 

Senator Tatmaper. Mr. Chairman, in inserting the decision of the 
Supreme Court with the approval of the subcommittee when Brown 
v. The Board of Education, supra, was inserted, I would hope the 
committee would also insert Gong Lum et al v. Rice, et al (275 U.S. 
78) which was handed down in 1927. I believe Chief Justice Taft 
wrote that opinion which also was a unanimous decision. 

Senator Kerauver. That will be made a part of the appendix of the 
record. (See appendix C). 

Senator Dopp. My question with respect to what provisions of the 
Constitution it could possibly affect was preliminary to another ques- 
tion. 

Senator Tatmaper. I think there may be another interpretation af- 
fected, Senator. It is the case of Slochower v. Board of Higher Edu- 
cation of New York (350 U.S. 551), in which the court held the Board 
of Education of New York City could not discharge a school teacher 
suspected of communist leanings. I think it would have the effect 
of changing that. 

What I am seeking to do by this proposed amendment is to vest 
control of the public schools of Connecticut, Tennessee and every 
other State in this Union in the people of the State affected. 

Senator Dopp. Didn’t the Slochower case turn on another constitu- 
tional point? But you think it would affect this, nevertheless ? 

Senator Tatmapeer. I think it would because it involved adminis- 
trative control of the public school system of New York City. 

Senator Dopp. Well, in any event, actually what you are seeking 
here, it seems to me, is to return us to the separate but equal doctrine 
as expressed by the Supreme Court. 
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Senator Taumanpce. It might have that effect in some areas; but 
in others, it would not. Each State would be the determining au- 
thority as to the manner in which its schools would be administered, 

Senator Dopp. As a practical matter, the great resistance to this 
system has come from those areas where they want separate but 
equal schools. 

Senator Tatmapcr. That is true, certainly, in my State. 

Senator Dovp. There wouldn’t be much point in pressing this case 
if you weren’t seeking that, would there ? 

Senator Tatmapce. To be sure that is true in Georgia, but it also 
very well may be true in the case of other States. For example, 
there may be considerable sentiment in the case of New York where 
the Slochower case should have been decided by the people of New 
York. 

Senator Dopp. I understand that, but I wish to make this point: 
The separate but equal doctrine was actually necessitated by the 
“equal protection” clause of the 14th amendment; and, if your 
amendment is adopted and modifies it, I think we are faced with an 
entirely different problem. If the separate but equal doctrine was 
necessary in order to comply with the equal protection clause of the 
14th amendment, wouldn’t you agree that we are faced with a differ- 
ent situation ? 

Your amendment is not going to put us back into the separate but 
equal status, but it is going to put us back prior to the adoption of 
the 14th amendment in the first place. It is going to put us back 
where the States could have any kind of schools they wanted. They 
might have separate but equal schools. Or they might have no 
schools at all. 

Senator Tatmapcr. They can have that now. There is no require- 
ment of any State to have schools. 

Senator Dopp. Or they might have schools that would be grossly 
unequal for some students. You wouldn’t want to see us back there, 
would you? 

Senator Taumapce. If the Senator takes the position that public 
education is a matter of Federal, and not State, control, I think he 
is right in his premise. I do not take any such position. I think 
the manner of administration of their respective public schools is a 
matter for determination by each State. 

Senator Dopp. My point is, however, that, as I understand the his- 
tory of this, prior to the adoption of the 14th amendment, there was 
no possibility of the Supreme Court rendering a separate but equal 
decision. And if we amend the 14th amendment in the fashion that 
you have suggested here, we will not only go back to the separate but 
equal doctrine, but we will go back before it. 

_Senator Tatmapcr. If the Senator will let me answer his ques- 
tion 

Senator Dopp. If you will just let me finish it. 

Senator Tatmapcr. Of course. 

Senator Dopp. We will then have a situation in this country which 
I very much doubt that you would support. You might have school 
systems in some areas that were terribly unfair to some students; and 
is it yout argument that this is all right, if the State wants to do 
that ? 
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Senator Tatmapce. I would point out to the Senator from Connect- 
icut that Plessy v. Ferguson, supra, was decided in 1896 after the 
ratification of the 14th amendment. 

Senator Dopp. Yes. 

Senator Tatmaper. And I would point out further to the Senator 
from Connecticut that Gong Lum v. Rice, supra, was decided in 1927 
after the ratification of the 14th amendment. 

Furthermore, Brown v. Board of Education, supra, was handed 
down, as I recall, on May 17, 1954, after the ratification of the 14th 
amendment of the Constitution of the United States. 

Senator Dopp. Yes. 

Senator Tatmapce. Now, there is a conflict in those decisions by the 
Supreme Court despite the fact that during that period of time Con- 
gress had not changed the law and the wording of the Constitution, in 
that respect, had not been changed in any way whatsoever. The Su- 
preme Court merely stated that times and conditions had changed and 
that, “We cannot turn the clock back.” Thus, they change the law 
and, in effect, amended the Constitution by judicial usurpation. 

Now, the only way the Supreme Court of the United States can be 
reversed on a constitutional question is by a constitutional amendment. 

Senator Dopp. I understand your views, Senator, but my question 
is, “Isn’t it a fact that if, by an amendment, we go back, not only 
beyond that decision but back beyond the 14th amendment itself, 
we will have a situation in this country in the administration of 
schools in some areas where the conditions will be absolutely fright- 
ful—and it is not all in the South either. 

Senator Taumapcr. I am aware that there are educational problems 
in all regions and the South has no monopoly on them. In fact, we 
in the South are very proud of our schools. 

Senator Dopp. Could I interrupt ? 

Senator Tatmaper. Yes. 

Senator Dopp. What would prevent a political subdivision from 
denying decent school facilities to a child on religious grounds if your 
amendment were adopted? There would be no control. 

Senator Tatmaper. I cannot conceive by any stretch of the imagina- 
tion that such could result in any State. In the first place, all State 
constitutions have safeguards against any such eventuality; and, in 
the second place, I do not think we have savages living anywhere in 
this Union. We have admitted all the States by established proce- 
dures, and I think that they are capable of fair government and stand- 
ing on their rights. 

Senator Dopp. Well, the history of civilization has been that these 
things have happened and that is what brings on judicial decisions and 
constitutional provisions and I am not willing to say that it would be 
all right without any control, when history thus far shows otherwise. 

Senator Tarmapce. I want to say that I think the people in Wash- 
ington, D.C., are no more competent to run their public schools, than 
the people in Arizona or any other State in the Union, and I stand 
on that. 

Senator Dopp. All right; those are your views. The last point is 
not so much a question as an observation. 

I notice that you rely rather heavily on the unique position of 10 or 
12 States—I have forgotten which ones—but the last one, I think 

43321—59—_8 
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is Hawaii, which, by legislation as it has been described was given 
exclusive control over its public schools. 

What troubles me about that position is that under the supremacy 
clause of the Constitution, and under Marbury v. Madison, 5 U.S. 187, 
aren’t these legislative enactments subject to the same constitutional 
restraints as all other Federal legislation including the equal pro- 
tection clause of the 14th amendment? 

Senator Taumaper. The Senator is correct of course, with the ex- 
ception that they cannot be repealed. I was trying to point out that 
the intent of the Congress of the United States, as it has been mani- 
fested time after time, has been to preserve exclusive control of public 
education within the respective States. 

Senator Dopp. I know, but 

Senator Tatmapce. And I also tried to point out that, notwith- 
standing the intent of the Congress, the Supreme Court, by its de- 
cision of May 17, 1954, changed that. 

Senator Dopp. I know, but I think a lot of people, who might read 
this record without this colloquy, might believe Alaska and Hawaii 
somehow have been given a special status and that their acts of ad- 
mission are not subject to constitutional restraint. 

And, if you argue that the admission acts are analogous to treaties, 
we have held for a long time—over 100 years—in this country that 
treaties are subject to constitutional restraint. The leading case is 
Geofroy v. Riggs, 133 U.S. 258 (1890). 

As a matter of fact, two distinguished Senators from your State, 
Senator Russell and former Senator George, led the fight on the 
Bricker amendment, pressing this point of restraint on treaties—and 
that is the situation, is it not, in respect to these laws ? 

Senator Tatmapce. As I understand it, the only restraint on trea- 
ties is the Senate of the United States. I do not believe the Supreme 
Court of the United States can change them. 

Senator Dopp. I think they are subject to constitutional restraints; 
and I think that was the heart of the argument, or much of it, in the 
Senate in the debate on the Bricker amendment, was it not? 

Senator Tatmapcn. The Senate can put reservations in treaties but 
it is not within the power of the Federal courts, as I understand it, 
to alter, change, or determine the meaning of those treaties. 

Senator Dopp. Those are all of the questions I had in mind. I am 
grateful to you, Senator. 

Senator Tatmapep. I thank you Senator, and I thank this sub- 
committee. 

Senator Keravver. Senator Stennis, do you have any question you 
wish to ask? 

Senator Srennis. Mr. Chairman, I planned to be before the sub- 
committee later. I really came by to hear the Senator from Georgia 
make his statement. I think he has made a remarkable one and its 
great strength is, in substance, as a plea, Senator Dodd, for schools 

Senator Dopp. Yes, I know. 

Senator Stennis. For a system that will permit effective public 
schools. I congratulate him. 

Senator Tatmapce. I wish tothank my friend. 

Senator Stennis. I will be here tomorrow. 

(Senator Stennis left the hearing room.) 
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Senator Kreravuver. In Plessy v. Ferguson, supra (at page 543), I 
notice that the Court cites the Slaughter-House cases (83 U.S. 36) in 
1873 as the first ones that discussed the application of the 14th amend- 
ment to situations such as are being discussed here today. 

Senator Sparkman, we will be glad to hear you now. 


STATEMENT OF HON. JOHN SPARKMAN, U.S. SENATOR FROM THE 
STATE OF ALABAMA 


Senator Sparkman. Mr. Chairman, thank you; Senator Dodd, 
thank you. 

Iam here today as a friend of education. 

I am not the first to take up the fight for universal free education 
in America. Nor will I be the last. 

Gentlemen, it is ironic—tragic beyond description—that in this 
Nation, which has, from its very beginning, placed a higher premium 
on education than any other nation in history, responsible men and 
women are at this hour sorely distressed and feel compelled to rally 
to prevent the destruction of their public schools. 

I have no doubt that each of you shares in some measure this feeling 
of distress stemming from the recent course of events which has re- 
sulted in the closing of public schools in various localities of the South. 

Learning is the lamp of liberty. We were not introduced to freedom 
by little minds but by the most learned men in the New World. 

Knowing this, is it any wonder that the dedication of our forefathers 
to the values of education predates the Constitution ? 

The Members of the Continental Congress, when we were done with 
the business of winning our freedom, turned to providing for our 
everlasting enjoyment of it. 

They took up the task of implementing and spelling out the prin- 
ciples of Government proclaimed and envisioned by the Declaration 
of Independence and the Articles of Confederation. They began to 
lay down the foundation stones of a Republic more grand and mightier 
mg the world had ever known or was to know anywhere else to this 

ay. 

May we ask ourselves what importance these early statesmen at- 
tached to the training of the intellect of the people of the new Nation? 
The record shows they put nothing ahead of it. We recall that even 
before the delegates assembled in Philadelphia in Constitutional Con- 
vention, the Continental Congress had enacted the ordinances of 1785 
and 1787, providing for a government for the Northwest Territory and 
for the establishment of governments by the future States that were 
to grow out of it. The ordinance of 1787 declared : 


Religion, morality, and knowledge being necessary to good government and the 
happiness of mankind, schools and the means of education shall forever be 
encouraged. 

The ordinances provided grants of public lands to aid the frontiers- 
men, the pioneers, the settlers, and the local people of the Territory 
in establishing schools for their children so that the people of the 
future States might have the means of financial support for their 
local schools and educational systems. 

My purpose in calling to mind these ordinances is to make clear to 
everyone, my own consciousness that even before the Constitution or 
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the Constitutional Convention, our Founding Fathers had already 
recognized the indispensability of education to free government, had 
recognized their responsibility in the field of education, had already 
assumed that responsibility and had begun to discharge it. 

During my service in the House of Representatives and in the Sen- 
ate, I have steadfastly supported and helped to pass measures pro- 
viding Federal financial aid to the States, local communities, and local] 
institutions. To argue that Federal aid to education is a new concept 
of this day and generation in America is to ignore the record of history. 

Since the enactment of the ordinances of 1785 and 1787, over 165 
separate acts have been passed by Congress providing some form of 
Federal aid for education—to aid the States, aid to State agencies, aid 
to local communities, aid to local institutions. Not one of these meas- 
ures was to provide Federal education or federally controlled educa- 
tion, federally dominated education, federally dictated education, or 
federally interfered with education. 

There is a difference, as every member of this subcommittee knows. 

Gentlemen, you have before you today Senate Joint Resolution 32. 
The resolution proposes to amend the Constitution of the United States 
by adding a new article. The article is brief and simple. I should 
liketoread it. ‘The article states: 

Administrative control of any public school, public educational institution, or 
public educational system operated by any State or by any political or other 
subdivision thereof, shall be vested exclusively in such State and subdivision 
and nothing contained in this Constitution shall be construed to deny to the 
residents thereof the right to determine for themselves the manner in which any 
such school, institution, or system is administered by such State and subdivision. 

Prior to May 17, 1954, when the Supreme Court overthrew all pre- 
vious court precedents and arrogated to itself Federal power which 
was never granted by the people, such a proposal as the one before 
you would have been denounced by historians as surplusage, by con- 
stitutional lawyers and legislators as redundancy, and by the rank and 
file of Americans as frivolous and naive. Not so today. 

On May 17, 1954, the Supreme Court, in the school cases, arrived 
at a conclusion which none of its predecessor Courts or either of the 
other two branches of the Government or any agency of the Govern- 
ment had ever arrived at before. The Supreme Court uwnanimously— 
all nine members of it—managed somehow to satisfy itself that it 
could take unto itself Federal power with respect to local schools and 
school systems never exercised before. 

The Supreme Court assigned as the source of this newly discovered 

ower of such acquisitive character, the Constitution of the United 
States, as amplified and implemented by the equal protection of the 
laws section of the 14th amendment, and as assessed and applied 
by the Court in accordance with certain theories recently advanced 
by certain groups of psychologists and sociologists. 

Since I am neither a psychologist nor a sociologist, I will not pre- 
sume to myself competence to discuss the psychological and socio- 
logical theories which seem to have impressed the Court so much. 
With all respect to psychologists and sociologists, I do not think 
that psychological and sociological theories bore any germaneness 
whatever to the question that was before the Court. I think the only 
question before the Court was one of constitutional law, not the appli- 
cation of psychological or sociological theories. I think further that 
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the proper place for the Court to have looked for the answer to that 
constitutional law question was the Constitution itself, and, of 
course, the amendments to the Constitution and, for clarification pur- 
poses, to the other great foundation documents of our Government 
and the debates which preceded or attended their adoption. Surely, 
there could be no need to look elsewhere. However important theories 
of psychologists or sociologists may be, we do not forget that ours is 
first a government of laws. 

As a lawyer and legislator of quite some long experience, and as 
a student of the Constitution and of American history and govern- 
ment, I feel qualified to speak with some degree of intelligence on 
constitutional law. 

Moreover, I have recently made the most painstaking and exhaus- 
tive review and examination of every charter of rights and of every 
constitutional document since our country began and the debates on 
them. 

Let me state, with all the earnestness at my command, that I do 
not find any documentary support whatever for the Court’s position. 
The evidence is all the other way. 

That statement is, of course, a conclusion which I have drawn from 
the record. But let me place the record before you that you may 
reach your own conclusions. The record shows: 

(1) That Thomas Jefferson, principal architect of the Declaration 
of Independence, father of the concept of universal free education 
in this country, author in Virginia of the bill for the general diffusion 
of knowledge, and mighty contributor to the Articles of Confedera- 
tion and the Constitution, believed that public education should be 
under control of the States and local authorities and was opposed 
to any Federal control of education; 

(2) That James Madison, the principal architect of the Constitu- 
tion, was in perfect agreement with Thomas Jefferson, his closest 
friend, that public education should be under State and local control 
and that the Federal Government should exercise no control what- 
ever over education outside the Federal city which was the seat of 
the Federal Government; 

(3) That the Declaration of Independence proclaimed and ordained 
to the individual States every natural attribute of sovereignty; 

(4) That in the Articles of Confederation, the word “education” 
does not appear; that the Articles of Confederation contained no 
reference whatsoever to education; 

(5) That the Constitution of the United States is utterly and com- 
pletely silent on the subject of education; that the word “education” 
does not appear in the entire document; that the Constitution con- 
tains no reference whatever to education, direct or indirect; 

(6) That education was mentioned but three times during the en- 
tire course of debates in the Constitutional Convention and that each 
of the three references to education was clearly and specifically re- 
lated to educational institutions in the Federal city, the seat of the 
Federal Government, where it was agreed that Congress would be 
granted exclusive legislative authority. 

I wish to pause here to remind you that the Supreme Court in its 
May 17, 1954, decision in the school cases cited the 14th amendment 
as a source of the power which the Court assumed in the cases. 
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Now let me continue with the documentation of the development 
of constitutional government in this country, including the 14th 
amendment. The record shows: 

(7) That the word “education” does not appear in the 14th amend- 
ment; that in the 14th amendment there is no reference whatsoever 
to education or authority with respect to it; 

(8) That in all the debates in the House and Senate on House Joint 
Resolution 127 of the 39th Congress, being the resolution which author- 
ized the submission of the 14th amendment, I find only five references 
to education; that each of these references was specifically related to 
educational qualifications of citizens apropos of franchise and repre- 
sentation in Congress; that not one of the references had any appli- 
cation whatever to schools or anything remotely connected with ad- 
ministration and control of schools; 

(9) That adoption of the 14th amendment in 1868 did not effect 
a change in the attitude of Congress with respect to schools, even 
in the District of Columbia over which the Congress held exclusive 
undisputed jurisdiction; that separate schools for the separate races 
were being operated in the District of Columbia before the 14th amend- 
ment was adopted ; that after the adoption of the 14th amendment, that 
very Congress that approved it, voted continued support to segregated 
schools in the District; that subsequent Congresses not only did nothing 
to abolish segregated schools in the District of Columbia or anywhere 
else, but continued without interruption, through legislation and 
appropriations, to make further provision for and to implement the 
system of segregated schools in the District of Columbia for the 
next 86 years, down to May 17, 1954, the date of the Supreme Court’s 
decision in the school cases; 

(10) That Congress has never, from the First Congress down to 
the present (and including the 86th Cong., ist sess.) passed one single 
act to abolish separate schools anywhere or to interfere in any way 
with the operation of public schools in any State; 

(11) That on the other hand, Congress has, since the adoption of 
the 14th amendment, passed act after act providing aid to the States 
for education, expressly upholding, reaffirming, and proclaiming in 
those acts the right of the States to control their schools and expressly 
forbidding the Federal Government, in the administration of such 
acts, to exercise any interference or control whatever over local schools; 

(12) That in committee reports accompanying the foregoing acts 
and in the debates upon them, Congress has recorded and rerecorded 
its consciousness that the funds provided by the acts would, in those 
States maintaining separate schools for the separate races, be com- 
mingled with States and local funds provided for the maintenance 
of the separate schools and be used along with such States and local 
funds; 

(13) That in the famed Morrill Act of 1896, which made provision 
for the further endowment of the land-grant colleges which had been 
established or endowed in every State under the original Morrill Act 
of 1862, Congress went even further and specifically provided for the 
establishment or maintenance, or both, of land-grant colleges for Ne 
groes in States maintaining separate schools for the separate races; 

(14) That the present session of this 86th Congress, in March of 
this year, enacted Senate bill No. 50 to provide for the admission of 
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the State of Hawaii into the Union; that Senate bill No. 50 (Public 
Law 86-3) approved March 18, 1959, almost 5 years after the Supreme 
Court decision of May 17, 1954, contains the following provision: 

The schools and other educational institutions supported, in whole or in part, 
out of such public trust (that is from public lands and proceeds thereof granted 
Hawaii) shall forever remain under the exclusive control of said State; 

(15) That the Alaskan Statehood Act enacted last year likewise 
provided for exclusive local control of schools; 

(16) That exclusive local control of schools is similarly provided 
and guaranteed in the enabling acts of at least 10 additional States 
(all the State enabling acts I have thus far been able to examine). 
These States are: North Dakota, New Mexico, Arizona, Idaho, South 
Dakota, Montana, Washington, Utah, Wyoming, and Oklahoma; 

(17) That the U.S. Office of Education, the principal arm of the 
executive branch of the Federal Government having concern with 
education, has consistently disclaimed any right whatever to interfere 
in the historic exclusive jurisdiction of the States over public schools; 

(18) That the present U.S. Commissioner of Education, Dr. Law- 
rence G. Derthick, in a handbook of his office, published this year, de- 
clared : 


The Constitution of the United States leaves authority to organize, administer, 
and control the schools to the State governments, which have delegated author- 


ity to local communities. 

This, gentlemen, is the record—complete, clear, and unequivocal. 
If there be no other virtue in it—and I believe it has great virtue— 
the record can at least claim consistency. 

It is on the basis of this record that I urge you to report favorably 
the Talmadge amendment, of which I am a sponsor, so that the control 
of schools will be returned to the States, as the Constitution intended ; 
so that the will of Congress, as expressed through these many years 
of the Nation’s existence, may be upheld; and so that the threat to 
public education will be removed. 

At least we have the responsibility to permit the people of the several 
States to decide for themselves whether they wish to have control of 
their schools. 

Senator Keravuver. Senator Sparkman, you apparently have given 
this matter a great deal of study and consideration, and we are glad 
to have this statement of your views. 

Senator SparkMAN. Thank you, Mr. Chairman. 

May I interpolate just this statement in connection with the ques- 
tion that Senator Dodd put to Senator Talmadge with reference to the 
possibility of having terrible school conditions in one area. 

My argument is—and, as I understand it, Senator Talmadge’s also, 
and I am sure that of a great many others who will appear before 
this subecommittee—that under the Constitution and under the laws 
of Congress from the establishment of our Government down to the 
present time with only that one interruption of the Supreme Court 
decision of May 17, 1954, it was the intention that the individual 
States would have control over education. And I do not believe that 
Senator Dodd would have us assume that the conscience of the Na- 
tional Government is greater or better or stronger than the consciences 


of each of those State governments and of the people who make up 
those respective States. 
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I certainly think that the States can be relied upon to establish, 
maintain, and operate, to the best of their ability, as they have done 
in the past, an institution to render essential aid and assistance to 
their most priceless possession, the children, and the families of those 
particular States. 

I cannot believe that such a fear could be justified. 

Senator Dopp. Mr. Chairman, could I ask a question ? 

Senator Kerauver. Senator Dodd. 

Senator Dopp. Senator Sparkman, I appreciate your views on the 
question that I asked Senator Talmadge. 

I also listened with great interest to your statement, as I do to any- 
thing you say, sir. 

Maybe you can help me out. I have another difficulty which did 
not occur tome when Iwas questioning Senator Talmadge, or, if it did, 
I do not think that I expressed it to Senator Talmadge. 

It has been argued here today that, in the 1954 decision, the Supreme 
Court usurped the powers of Congress or the powers of the States 
through its decision. 

If you argue that there was a usurpation of power in 1954 when the 
Court abandoned the doctrine of separate but equal, how do you get 
around the point that there was a similar usurpation of power when 
the Court said in 1896 that separate but equal was all right ? 

Senator SparkMAN. The Supreme Court was interpreting when that 
decision was handed down—l have read the decision in the past; I 
have not recently—but the Supreme Court was interpreting the equal 
rights provision of the 14th amendment. It was interpreting that 
amendment and it said that the maintenance of equal and separate 
schools did not violate that rule. 

Senator Dopp. I know, but what plagues me as a lawyer is that 
separate but equal was all right, apparently in 1896; and now time 
has gone by from 1896 to 1954, and the same Court interpreting the 
same provision of the Constitution says, “Well, now, we think that 
is not good enough.” 

My point is this: if there is a usurpation of power in 1954, why 
wasn’t there one in 1896 in the first decision ? 

Senator SparKMAN. I have never studied the decision with that in 
mind. 

I would adhere to my basic statement, that the Supreme Court, the 
Federal Government, have no control over the conduct of schools ex- 
cept by law throughout the respective States. And—well, I will rest 
there. 

Senator Dopp. I did not mean to make an argument of it, but I think 
you see my point. 

Senator SparKMAN. Yes, I see your point. 

Senator Dopp. Asa lawyer. 

Senator SparKMAN. Of course, in the case of the 1954 decision, as I 
recall it, the Supreme Court did not rely upon former decisions of its 
own Court. 

It did not take the position, as I recall, of simply overruling that 
previous decision and just saying, in other words, that the Court was 
wrong, but they tried to sustain their decision upon the advancement 
of certain sociological and psychological and philosophical theories 
that I think carried them far afield of the Constitution. 
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I think it is the job of the Supreme Court to interpret the Con- 
stitution and not to try to say what the Constitution should have had 
in it and did not have, or what laws Congress should have passed and 
did not pass. 

Senator Dopp. Senator, would you care to tell me what you think 
of the point I raised with Senator Talmadge about the admission of 
Alaska and Hawaii and 10 other States? 

Senator SparkMAN. I do not question the statement that the Sen- 
ator from Connecticut made. As a matter of fact, I believe the most 
recent pronouncement on that was probably in the Texas oil case in 
which there was a treaty. I think perhaps there was a more specific 
case than these would be because there was a treaty between two in- 
dependent powers. 

Runator Dopp. That is right. 

Senator Sparkman. I must say the Court’s ruling came as some- 
what of a shock to me. I felt that they had gone too far in that 
ruling; but, nevertheless, based on these previous decisions that had 
been made, the Supreme Court ruled that after a State came into the 
Union it stood on the same basis as any other State. I think there 
is a long line of decisions to that effect. 

Senator Dopp. There is a long line of decisions also to the effect that 
treaties are subject to constitutional restraint. 

Senator Sparkman. I am of the opinion that perhaps the use of 
words there may not be quite appropriate. I would say that treaties 
are subject to court interpretation. 

Senator Dopp. That is right. 

Senator SparkMAN. But after the governments have agreed to a 
treaty and the Senate of the United States has ratified the treaty, it 
becomes fixed as far as the terms that are written into it, and the power 
of the Supreme Court is to interpret those terms just as it does any 
other provision of the Constitution. The treaty becomes a part of 
the Constitution, of the supreme law of the land. 

Senator Dopp. Yes, and subject to constant 

Senator SPaRKMAN. Subject to interpretation. 

Senator Dopp. Well, we are using different words. 

Senator SparkKMAN. I prefer to use the word “interpretation.” 

Senator Dopp. I won’t quibble about the language. I think we both 
understand each other. Iam grateful to you for clearing that up. 

Senator SparKMAN. Thank you very much. 

Senator Kerauver. Do you have any questions, Counsel ? 

Mr. Fensrerwap. I have no questions, thank you, Mr. Chairman. 

Senator SparKMAN. May I go back to one thing I wanted to add 
about these provisions written into these State charters ¢ 

While it is true that it does not give, under this long line of decisions, 
anything to those States that is not given to any other States, as I 
understand, Senator Talmadge did not advance the argument it did. 
As a matter of fact he agreed with you it did not; but he used it for 
a purpose which I think is highly relevant, and that is that it shows 
the intent of Congress right up to this date, or up to March of this 
year, when it wrote that language specifically into the Hawatian 
Statehood Act. 

I believe Senator Talmadge made it plain that was his purpose in 
bringing it out and not to contend that the new State gets a lasting 
benefit or advantage over some older State. 
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Senator Dopp. Do we have time for one more question, Mr. Chair- 
man ¢ 

Senator Kerauver. Yes, indeed, Senator Dodd. 

Senator Dopp. And I do this only because I want the record as clear 
as we can make it; and I know you do, too. 

On the question of a Supreme Court decision being or not being the 
law of the land, I feel that it is. And I think, until it is reversed or 
amended, it must be so considered or we will have absolute chaos. We 
will not have a system of law in this country. Do you agree with me? 

Senator Sparkman. I think the proper attitude is this: That it is 
binding only on the Federal court; the Supreme Court itself has said 
that it 1s not the law of the land, that it is—I believe it said that it is 
the present Court’s decision as to what the law is at the present time. 

Senator Dopp. Well, all right. 

Senator SparKMAN. Some such words as that. I did not attempt 
to quote them exactly, but something like that ; but the Supreme Court 
itself is the authority for the statement that the Supreme Court deci- 
sion is not the law of the land. 

Senator Dopp. They suggested that they are not deciding for count- 
tess future generations, and I suppose every reasonable person could 
agree on that. 

Senator SparkMAN. That might very well be. They did use the 
exact language that a decision of this Court is not a law of the land. 

Senator Dopp. Let me ask you this, Senator. If I, as a lawyer, 
represent a client in a lawsuit and I win in the lower court and I am 
reversed in the Court of Appeals, and I am reversed in the Supreme 
Court, do you think that I am obligated to tell my client “This is the 
law ; you have to obey it”? 

Senator Sparkman. After the highest court has ruled upon a prop- 
osition that you have lost, you are certainly going to have to abide by 
it, whether you believe it is right or not. 

Senator Dopp. That is my point. 

Senator SparKMAN. But the thing about it is that the Supreme 
Court has ruled as it affects your case, as it affects your particular 
case. Now, your neighbor the very next day may start a separate 
case. 

Senator Dopp. I see. 

Senator SparkMAN. With practically the same treatment and take 
the same course and come out with a separate decision, and, therefore, 
it does not become fixed. 

And even aside from that, this Government is a government of three 
coordinate branches: The executive to enforce the laws, the legislative 
to enact the laws, the judiciary to interpret the laws; and the judi- 
ciary is supposed to interpret the law within the framework of the 
Constitution and the treaties that are made, and that is its jurisdic- 
tion, and even though it may overstep that jurisdiction and decide 
some decision that would bind you as an individual who cared to face 
up, that does not mean it is right and it is going to stand everlastingly. 

Senator Dopp. I did not suggest that, but I would say that in an 
orderly society we must obey the Court’s orders as they come down. 
That is the only point I make. 

Senator SparkMAn. As far as it affects the individual. 

Senator Dopp. One individual or millions. 
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Senator SparKMAN. Yes. 

Senator Keravuver. I think Senator Dodd raised a very important 
question, and I think the record is clear on it, but I am not absolutely 
certain that it is. So I would like to go over it again with you, Sena- 
tor Sparkman. 

You are a very able lawyer. The chronology seems to be that the 
14th amendment was adopted in 1868. Then, the first cases that ap- 
plied the 14th amendment to a question of the type of facilities the 
citizens should have seems to have been the Slaughter-House cases 
in 1873. These cases were cited in Plessy v. Ferguson, supra, which 
was decided in 1896. 

The Plessy v. Ferguson decision held, in effect, that the 14th 
amendment was satisfied by separate but equal facilities; in that par- 
ticular case it was a question of transportation facilities. 

Then, later, in various decisions following Plessy v. Ferguson, the 
separate but equal doctrine was applied to public schools. Then 
Senator Talmadge referred to the case of Gong Lum v. Rice, supra, in 
19°77. 

Senator SparKMAN. That case was in 1927, when Chief Justice 
Taft wrote the decision with a unanimous Court behind him. 

Senator Krrauver. Then, later on, of course, in 1954, we have the 
Brown case. 

When I first read the amendment proposed by Senator Talmadge, 
I thought it would take the situation back to Plessy v. Ferguson and 
the doctrine of separate but equal facilities; but, apparently, as I 
understood your answer, if this proposed amendment is passed, there 
would no longer be a requirement of separate but equal facilities. 

Senator SparkMAN. Mr. Chairman, I am not prepared to pass on 
that. As I said a while ago, in the Plessy v. Ferguson case they were 
dealing with transportation, were they not? 

Senator Keravuver. Yes. 

Senator SparkMAN. And in that case there was no question about 
the Federal Government having jurisdiction over interstate commerce. 

The point that I make is that education is not mentioned any- 
where in any of the documents—the Articles of Confederation, the 
Constitution itself, or any one of the 22 amendments. And in the 
course of the debates in the Constitutional Convention the subject 
of education came up only three times, and in every instance it related 
to schools in the Federal City. 

By the way, Mr. Chairman, I think it is interesting to note that 
even there, when it was proposed that a national university, a na- 
tional school, be established in the Federal city, the people apparently 
were so careful to keep the Federal Government completely away 
from the field of education that they voted that down, even though 
the presiding officer had ruled that it would be in order to consider a 
Federal proposal for a Federal school in the Federal city. So the 
record all the way down has been that the Federal Government did 
not belong in the schools, in the field of education. 

My answer to that question is this: That, of course, I believe had 
the Constitution been correctly interpreted, this amendment would 
not have been a necessity. But the Supreme Court decision ‘is there 
and, as Senator Talmadge pointed out, there are only two ways it 
can be corrected. 
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I think the method that is offered here is the best way, because it 
would have to be voted upon favorably by a three-quarter majority 
of all of the States in order for it to become a part of the Constitu- 
tion; and when it did become a part of the Constitution, it would be 
clearly written in. 

I think it would state only what is already intended in the Consti- 
tution, but what has been misinterpreted by the Supreme Court, 
necessitating some such action as this. 

I want to stress this additional point, too: I think it is well known 
to the gentlemen of this subcommittee that down in our section of 
the country we have not been able to maintain as high educational 
standards as some of the wealthier parts of the country. But I be- 
lieve you will find it is true that in every single one of those States 
a greater effort has been made than in other sections of the country 
and that a greater part of the wealth of the people goes into education 
than anywhere else. 

By the way, Mr. Chairman, I think this is a rather interesting point 
I can make about my section. My State—— 

Senator Krerauver. Are you making the point that a greater per- 
centage of the per capita income goes into education ? 

Senator Sparkman. Yes. My State of Alabama, I think, gives a 
greater proportion of the educational money to Negro schools than it 

oes to white schools. 

When I say “proportion” I say that based on the children, the school- 
children. 

Actually, the average pay to the Negro schoolteachers of my State 
is higher than that of the white teachers, not because there is any 
discrimination in favor of that teacher, but, for many, many years, 
dating away back, we have had a standard program, and I believe 
you wili find it is general throughout the South. Governor Vandiver 
is coming here from the State of Georgia and I am sure he could 
give you some interesting statistics on that State, and that is true in 
these States generally. 

We have long had a program in my State that gives to every child 
in that State the same number of school days. They have made ap- 
propriations for that, and likewise, it has provided that every teacher 
would be paid on the same basis—training, experience, length of 
service—and based on that, the statistics in my State actually show 
that the average pay for the Negro teacher is higher than for the 
white teacher. 

Senator Krrauver. Senator Dodd, is this matter clear to you? Do 
you think the record is clear as to just what is intended here, or do 
you have any questions you wish to ask about it ? 

Senator Dopp. I do not want to characterize the testimony of two 
distinguished colleagues as unclear, because I know that their testi- 
mony is not. However, it is not possible for me to understand any- 
one who says to me that the Brown decision is not the law of the 
land. I cannot comprehend those who argue that the Supreme Court 
decision of 1954 was a usurpation of power and who say with equal 
fervor that the decision of 1896 was not. 

It is beyond my power of comprehension. 

Senator SparkMAN. Well, Senator Dodd, let me call your attention 
to the fact that the decision of 1896 related to interstate commerce. 

Senator Dopp. I know that, but the legal question is the same. 
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Senator Sparkman. And the Constitution specifically provides the 
Federal Government should have control over that. 

Senator Dopp. I know that, but out of that decision came the sepa- 
rate but equal doctrine which was applied across the board. Philo- 
sophically, we are talking about a single point of law. We are deal- 
ing with the same question. While facts may differ—we always 
draw our legal principles from different sets of fact—it is not a real 
difference; it is a distinction, but not a real difference. 

I do not mean to presume or to create an argument here; I know 
that the South has spent a lot of money on its schools and they have 
some wonderful schools; but what would you say to the proposition 
that, if they did not have to duplicate everything, they could get much 
more ? 

Senator Sparkman. I think that is a fallacy that has been badly 
overplayed because the population is heavy enough to justify it. 

Senator Dopp. Thank you, Senator. 

Senator Sparkman. Just by the number of buildings we have, 
without needless duplications. 

Thank you very much. 

Senator Kerauver. Thank you, Senator Sparkman. 

The subcommittee will stand in recess until 2 o’clock. 

(Thereupon, the hearing was recessed at 12:05 p.m. to reconvene at 
2 p.m. on the same day.) 


AFTERNOON SESSION 


Present : Senators Kefauver (presiding) and Dodd. 

Senator Kerauver. The subcommittee will come to order. 

Our first witness this afternoon is the Honorable Ernest Vandiver, 
the Governor of the great State of Georgia. 

We are honored and flattered, Governor Vandiver, to heve you ap- 
pear before this subcommittee. Thank you very much for doing so. 


STATEMENT OF HON. ERNEST VANDIVER, GOVERNOR OF GEORGIA 


Governor Vanptver. Thank you so much, Mr. Chairman. 

Certainly it is with a deep sense of personal gratitude that I express 
my thanks to you for affording me the privilege of appearing here to- 
day in support of Senator Herman Talmadge’s proposed constitutional 
amendment to restore complete administrative authority over public 
education to the several States. 

I speak to you in a spirit of complete humility knowing of your ex- 
emplary career in public service, your devotion to your country and 
your advocacy of constitutional processes. 


For the record here, I will restate the wordage of Senator Tal- 
madge’ proposal : 


Administrative control of any public school, public educational institution, or 
public educational system operated by any State or by any political subdivision 
thereof, shall be vested exclusively in such State and subdivision and nothing 
contained in this Constitution shall be construed to deny to the residents thereof 
the right to determine for themselves the manner in which such school, institu- 
tion, or system is administered by such State and subdivision. 


Mr. Chairman, Senator Talmadge’s proposed amendment is in the 
best American tradition. It is consistent with the principles of fair- 
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minded men everywhere, North and South, East and West. It issome- 
thing that all can subscribe to in good conscience, for in the last analy- 
sis, it provides simply for local self-government, home rule, so to speak, 
by consent of the governed. 

As Governor of Senator Talmadge’s home State, I am honored to 
add my voice and that of the overwhelming masses of our people, both 
white and colored, to those of other responsible leaders Salt groups 
over the Nation, backing his positive approach to the resolution of this 
issue, an issue which you and I know, undoubtedly, threatens the safety 
and security of our country. 

Certainly we feel Senator Talmadge deserves the plaudits of every 
American for his leadership, for his brilliance and for his patriotism, 

The people of Georgia feel that during his short span of service in 
the Senate he has demonstrated qualities of statesmanship which would 
do credit to Henry Clay and Daniel Webster. 

We admire him, respect him, and are proud of his accomplishments. 

Let me make it clear to you gentlemen at the outset of my remarks 
to you that the Talmadge proposal is not a segregation or integration 
measure per se. It seeks neither, as such. But it would leave each 
State free to make its own decision. 

It is a matter of significance that the newspapers throughout the 
State of Georgia, both large and small, have given their editorial 
support to thisamendment. The general consensus of their comments 
has been that it casts aside the purely negative approach and seeks 
a positive way out of the school dilemma. 

Adoption of the proposal here under consideration would restore 
to the several States their traditional and long-established responsibil- 
ity over the administration of publicly supported educational institu- 
tions. It would put a stop forever to the crippling, divisive struggle 
between State and Federal authority in this field. 

That is what the people of Georgia seek. 

They area law thiding people. They area patriotic people. They 
are a people who love their State and Nation. They are a people who 
deplore strongly any division in our country. 

They are a people who are prepared to give their best thoughts and 
energies toward finding some mutually satisfactory rallying point 
around which Americans of all faiths and persuasions and good will 
can gather to restore harmony and accord to the people of this Nation; 
thereby, transforming once again our land a our people into one 
vast, unified force ready to fend off on a moment’s notice any and all 
threats which the evil menace of world communism may hurl against 
us. 
It is time for every American in every section of the country to ask 
if our Nation can long afford the luxury of internal unrest and tyranny 
spawned in the troubled field of racial relationships. 

The people of Georgia are getting along well together; and I am 
sure that, free of outside pressures and interference, we could solve 
our problems to the benefit and acceptance of all. But, unfortunately, 
we are caught up in the floodtide loosed by the Supreme Court of the 
United States which threatens to engulf and destroy harmonious 
conditions which have been built up over the years. 

In its Brown v. Board of Education decision in 1954, the Supreme 
Court actually amended the Constitution because it ruled in that case 
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that the “seperate but equal” doctrine which the same Court established 
as constitutional in 1896 was unconstitutional in 1954, though not a 
line had been added or subtracted from the 14th amendment, which 
both decisions construed. 


Neither has Congress sought to exercise the power granted in the 
amendment “* * * to enforce, by appropriate legislation, the provi- 
sions of this article” so as to prevent the States of the Union from 
operating their public schools and administering them in a manner 


consistent with the needs and conditions of the community and the 
patrons to be served. 


I have prepared a memorandum dealing with the 14th amendment 
to the United States Constitution, its adoption and application ; and in 
this memorandum I have set forth a number of precedents where the 
Constitution of the United States has been changed through the 
amendment process—the only way it can be changed constitutionally. 
I ask consent of the chairman and members of the committee that this 
memorandum, marked “Exhibit A” be printed in the record at this 
juncture in my remarks. 


Senator Kerauver. Would you rather have it printed at this point 
or following your remarks ? 


Governor Vanpriver. I would prefer that it be printed at this point, 
if the Chair has no objection. 

Senator Keravver. That is all right. 

(The document referred to follows :) 


ExuHisir A 


“No State shall make or enforce any law which shall abridge the privileges 
or immunities of citizens of the United States; nor shall any State deprive any 
person of life, liberty, or property, without due process of law, nor deny to any 
person within its jurisdiction the equal protection of the laws.” 

These phrases are, of course, a part of the first section of the 14th amend- 
ment declared on July 21, 1868, to have been ratified. 

The fifth section of the same amendment provides: 

“The Congress shall have power to enforce, by appropriate legislation, the 
provisions of this article.” 

Over 90 years have elapsed since this amendment became a part of the Con- 
stitution. Never, in all those years, has the Congress enacted legislation con- 
struing this amendment so as to prevent the States of the Union from operating 
their public schools, segregated as to races. 

Very soon after the adoption of the amendment it was construed by various 
State courts and Federal trial courts. Uniformly, these constructions were that, 
despite the 14th amendment, the States of the Union had the constitutional right 
to segregate the races in their public schools. These constructions became a 
part of the fabric of American constitutional law. 

Thirty years after the adoption of the 14th amendment they were applied by 
the Supreme Court of the United States, and the separate but equal doctrine 
established. 

Thirty years later—60 years after the adoption of the amendment—Chief 
Justice William Howard Taft for a unanimous Court said that the 14th amend- 
ment did not forbid race separation. 

He reiterated what the Court had said 30 years before: 

“The most common instance of this is connected with the establishment of 
separate schools for white and colored children, which has been held to be a 
valid exercise of the legislative power even by courts of States where the politi- 
cal rights of the colored race have been longest and most earnestly enforced.” 
Nag Court was alluding to the States of Ohio, Indiana, California, and New 

ork. 

“The decision is within the discretion of the State in regulating its pullic 
schools, and does not conflict with the 14th amendment.” 
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That was the solemn pronouncement of the law of the land made by Chief 
Justice William Howard Taft, for himself, and Associate Justices Oliver Wendell 
Holmes, Van Devanter, McReynolds, Brandeis, Sutherland, Butler, Sanford, and 
Stone on November 21, 1927. 

Almost another 30 years elapsed. The States of the South, emerging from 
the war of the sixties, and the ravages of reconstruction, peopled by another 
generation of those as sturdy as their forefathers—and as courageous, and as 
independent—built up their States, their industries, their colleges, and their 
schools. Just as their forefathers, prior to 1861, had relied on the Constitu- 
tion of the United States to protect their property and institutions, the people 
of the Southern States relied on these unanimous judicial constructions of the 
Constitution. But on May 17, 1954, nine men substituted their beliefs for the 
law of the land. 

They had thought that if any doctrine of American constitutional law had 
been established as the law of the land, the “separate but equal doctrine’ had, 

Now, they seek to have those established doctrines of American constitutional 
law reestablished. 

They seek so to do in the time-honored American way. 

They seek so to do in the manner which has been followed in the United 
States of America since there has been a Federal Government. 

They seek so to do by an amendment to the Constitution of the United States, 

There are fundamental precedents for this. 

Early in the history of the Republic, just 4 years after the Federal Govern- 
ment began to function, the Supreme Court of the United States held that a 
State could be sued by a citizen of another State for an alleged indebtedness, 

Instantly the States of the Union objected. 

The contract which they had signed, the Constitution of the United States, 
intended no such thing. 

So, they proceeded to amend that contract. 

A few months after the decision of the Supreme Court, an amendment 
nullifying that decision in Chisholm v. Georgia was proposed by the Congress. 
Four years later it was declared ratified, and the Constitution made to read: 

“The judicial power of the United States shall not be construed to extend 
to any suit in law or equity, commenced or prosecuted against one of the 
United States by citizens of another State or by citizens or subjects of any 
foreign state.” 

Another instance is that of slavery. 

At least three times in the Constitution of the United States, slavery was 
recognized as a legal institution. 

Slaves were property. 

As property, they could not legally be taken from their owners except by due 
process of law. 

There was a distinct provision in the original Constitution of the United 
States that an escaping slave must be delivered up to his master. 

The so-called fugitive slave laws were enacted by Congress by virtue of 
that express constitutional provision. 

Those laws were sustained by the Supreme Court of the United States. 

Certain non-Southern States did not like those decisions in the Dred Scott 
case, and in Abelman v. Booth. 

The South seceded from the Union. 

The right of secession was denied. 

War ensued. 

President Lincoln issued his Emancipation Proclamation. 

But, neither that proclamation, nor the war, with its Appomattox, wiped out 
those decisions. 

They were obliterated in the manner provided for in the supreme law of the 
land. 

They were wiped out by the war amendments—the 138th, 14th, and 15th. 

And when that 14th amendment was declared ratified, some of the women 
of the country thought that its language enabled them as well as male citizens 
to vote. 

They were citizens. 

The right of suffrage was a privilege or immunity of which the States no 
longer had the right to deprive them, they urged. 

Not so, said the Supreme Court in 1875. 

Forty-five years later the 19th amendment to the Constitution of the United 
States was adopted: 
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“The right of citizens of the United States to vote shall not be denied er 
abridged by the United States or by any State on account of sex.” 

In 1895, the Supreme Court of the United States held in the famous case of 
Pollock v. Farmers Loan and Trust. Company that a certain income tax statute 
enacted by Congress violated the Constitution. 

Eighteen years later the contract between the States known as the Constitu- 
tion of the United States was amended so as to provide : 

“The Congress shall have power to lay and collect taxes on incomes, from 
whatever source derived, without apportionment among the several States, and 
without regard to any census or enumeration.” 

Not only in our history of constitutional government have decisions of the 
Supreme Court been superseded by constitutional amendments, but statutes, 
constitutional provisions, governmental customs have been controlled by such 
amendments. 

Back in 1919, we tried a “noble experiment.’ An amendment to the Con- 
stitution was adopted outlawing the manufacture, sale, and transportation of 
intoxicating liquors for beverage purposes. 

It lasted 14 years. 

That 18th amendment was repealed by the 21st, ratified December 5, 1933. 

Until 1940, it had been the unbroken custom that no President should be 
elected to a third term. 

That year, Franklin D. Roosevelt was elected to a third term. 

Four years later he was elected to a fourth term. 

He died in April 1945. 

The custom was reestablished, and written into the fundamental law of the 
land by the 22d amendment, proposed in 1947, ratified in 1951. 

So, I say in reference to the law of the land—if these decisions of the 
Supreme Court of the United States really reflect the will of the States of 
the United States, let the States so declare. 

If they do not reflect the will of the States of the United States, let the States 
so declare. 


Governor VANpIvER. The proposed Talmadge amendment, gentle- 
men, seeks merely to restore the rights of your State and mine over 
their educational systems, rights which they have held since their 
establishment. 

The pioneers who settled this country, your forebears and mine, 
brought with them an inborn respect for law and order. 

“Judicial tyranny” was an impossible circumstance for the Found- 
ing Fathers to conceive. 

At the time of the drafting of the Constitution, no thought was 
given to the prospect of politic: al judges, handpicked and se reened by 
the Federal Justice Department, ofttimes on the basis of how they 
would rule in a given circumstance rather than their overall judicial 

apabilities for administering impartial justice. 

Yor did the Founding Fathers entertain any idea that political 
judges might attempt to usurp the legislative power of Congress. 

I would like to invite your attention to what Alexander Hamilton 
wrote in letter No. LX XVIII of the “Federalist” (pp. 576 and 578) : 


* * * the general liberty of the people can never be endangered so long 
as the judiciary remains truly distinct from both the legislative and the execu- 
tive * * *. The complete independence of the courts of justice is peculiarly 
essential in a limited constitution * * *. The interpretation of the laws is the 
proper and peculiar province of the courts. A constitution is, in fact, and must 
be, regarded by the judges as a fundamental law. It must therefore belong to 
them to ascertain its meaning, as well as the meaning of any particular act 
proceeding from the legislative body * * *. 

* * * They ought to regulate their decisions by the fundamental laws, rather 
than by those which are not fundamental. 

* * * in regard to the interfering acts of a superior and subordinate authority, 
of an original and derivative power, the nature and reason of the thing indi- 
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cate * * * that the prior act of a superior, ought to be preferred to the subse- 
quent act of an inferior and subordinate authority * * *. 


* * * The courts must declare the sense of the law; and if they should be dis- 


posed to exercise will instead of judgment, the consequences would equally be 
the substitution of their pleasure to that of the legislative body. 

* * * To avoid an arbitrary discretion in the courts, it is indispensable that 
they should be bound down by strict rules and precedents, which serve to define 
and point out their duty in every particular case that comes before them * * * 
hence, it is, that there can be but few men in the society who will have sufficient 
skill in the laws to qualify them for the stations of judges. 


Unfortunately, Alexander Hamilton did not foresee the day when 
so-called modern authorities and sociological textbooks would replace 
the law of the land, overturn the Constitution and destroy the doctrine 
of stare decisis. 

Unfortunately, Mr. Hamilton did not foresee the day when judges 
would seek to legislate and to amend the Constitution through judicial 
process, rather than in the manner prescribed, and whose consummate 
judicial skills might be limited to service on a police court bench or 
admission to the bar with no general practice of the law behind them. 

The Founding Fathers realized that in a national government you 
have got to have a supreme court to pass on the laws. 

That is admitted. I don’t quarrel with that. 

It is when the Court starts enacting laws and starts rewriting the 
Constitution, that it calls for apprehension and grave concern on the 
part of freedom-loving Americans everywhere. 

So long as the judiciary confines itself to its proper sphere of ac- 
tion, there can be no complaint (Hamilton in the Federalist, No. 
XXII). When the actions of the judiciary are beyond the proper 
sphere, checking and balancing must commence. 

To me, Senator Sam J. Ervin, Jr., U.S. Senator from North Caro- 
lina and a former associate justice of the North Carolina Supreme 
Court, in an article in last week’s U.S. News & World Report (May 
11, 1959, at p. 120), went to the heart of the issue in a feature article, 


titled, “The Power To Interpret Is Not the Power To Amend.” In 
it, the Senator wrote, convincingly: 


Let us consider and weigh the reasoning of those who seek to justify the 
proposition that it is permissible for the Supreme Court to amend the Consti- 
tution under the guise of interpreting it. 

Their arguments rest upon a wholly fallacious premise, namely, that * * *: 

“The method of amendment authorized by article V is too cumbersome and 
slow. Consequently, the Supreme Court. must do the amending. The alterna- 
tive is to let the Constitution freeze in the pattern which one generation gave 
1” 

If the thesis that a majority of the members of the Supreme Court have 
the rightful power to change the meaning of the Constitution under the guise 
of interpreting it every time a sitting Justice wavers in mind or a newly ap 
pointed Justice ascends the Bench should find permanent acceptance, the Con- 
stitution would become, to all practical intents and purposes, an uncertain and 
unstable document of no beneficial value to the country. 

Yea, more than this, he says, it would become a constant menace te sound 
government at all levels, and to the freedom of the millions of Americans who 


are not at liberty to join Supreme Court Justices in saying that Supreme 
Court decisions are not binding on them. 


I agree with Senator Ervin in his observations and admire him for 
stating them with such candor and forcefulness. 

Because of the forthrightness and clarity of thought contained in 
Senator Ervin’s article, I ask consent of the chairman and this sub- 
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committee that it be printed in the record at this place in my re- 


marks. aoe 
Senator Kerauver. Without objection, so ordered. 
(The document referred to follows :) 


Tue Power To INTERPRET Is Not THE Power To AMEND 


(By Senator Sam J. Ervin, Jr., Former Associate Justice, 
North Carolina Supreme Court) 


To be sure, all Americans should obey court decrees in cases to which they are 
parties, even though they may honestly and reasonably deem such decrees unwar- 
ranted. But it is sheer intellectual rubbish to contend that Americans are 
required to believe in the infallibility of judges, or to make mental obeisance to 
judicial aberrations. They have an inalienable right to think and speak their 
honest thoughts concerning all things under the sun, including the decisions of 
Supreme Court majorities. 

The truth is that on many occasions during recent years the Supreme Court 
has usurped and exercised the power of the Congress and the States to amend the 
Constitution while professing to interpret it. 

A study of the decisions invalidating State action and State legislation compels 
the conclusion that some Supreme Court Justices now deem themselves to be the 
final and infallible supervisors of the desirability or wisdom of all State action 
and all State legislation. 

Congress is told by the Supreme Court that it really did not mean what it said 
in exceedingly plain English when it enacted statutes to regulate the naturaliza- 
tion of aliens and to punish criminal conspiracies to overthrow the Government 
by force. 

Congress is told by the Court that its committees must conduct their investiga- 
tions according to rules imposed by the Court which make it virtually certain that 
no information will ever be obtained from an unwilling witness. 

California is told by the Court that it cannot punish its residents for criminal 
offenses committed within its borders if such residents are ignorant of the 
statutes creating such criminal offenses. 

California and New Mexico are told by the Court that they cannot determine 
the fitness or qualifications of those who apply to them for licenses to practice 
law in their courts. 

New Hampshire and Pennsylvania are told by the Court that they cannot 
investigate or punish seditious activities within their borders. 

New York is told by the Court that it cannot prescribe standards of propriety 
and fitness for its teachers. 

North Carolina is told by the Court that it cannot determine the status of its 
own citizens within its own borders. 

Pennsylvania and the trustees of the will of Stephen Girard, who has slumbered 
“in the tongueless silence of the dreamless dust” for 126 years, are told by 
the Court that the 14th amendment empowers the Court to write a post-mortem 
codicil to the will which Stephen Girard made while he walked earth’s surface 
and entertained the belief that disposing of private property by will is a mat- 
ter for its owner rather than judges. 

Let us consider and weigh the reasoning of those who seek to justify the prop- 
osition that it is permissible for the Supreme Court to amend the Constitution 
under the guise of interpreting it. 

Their arguments rest upon a wholly fallacious premise, namely, that the 
power to interpret and the power to amend are identical. The power to inter- 
pret the Constitution is the power to ascertain its meaning, and the power to 
amend the Constitution is the power to change its meaning. 

It seems at first blush that those who advance these arguments overlook the 
significant fact that article V of the Constitution vests the power to amend the 
Constitution in the Congress and the States, and not in the Chief Justice and 
Associate Justices of the Supreme Court. But not so. They simply nullify 
article V with these neat assertions: 

“The method of amendment authorized by article V is too cumbersome and 


‘slow. Consequently, the Supreme Court must do the amending. The alterna- 


tive is to let the Constitution freeze in the pattern which one generation 
gave it.” 
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To a country lawyer, this is merely a “highfalutin” way of saying that the 
oath of a Supreme Court Justice to support the Constitution does not obligate 
him to pay any attention to article V or any other provision displeasing to him. 

If the thesis that a majority of the members of the Supreme Court have the 
rightful power to change the meaning of the Constitution under the guise of 
interpreting it every time a sitting Justice wavers in mind or a newly appointed 
Justice ascends the bench should find permanent acceptance, the Constitution 
would become, to all practical intents and purposes, an uncertain and unstable 
document of no beneficial value to the country. 


Yea, more than this, it would become a constant menace to sound government 
at all levels, and to the freedom of the millions of Americans who are not at 
liberty to join Supreme Court Justices in saying that Supreme Court decisions 
on constitutional questions are not binding on them. 


Governor Vanpiver. There is no position which depends on clearer 
principles, than that every act of a delegated authority, contrary to 
the commission under which it is exercised, is void. 

No ruling of the Supreme Court, therefore, contrary to the Consti- 
tution can be valid. To deny this would be to affirm that the deputy 
is greater than his principal; that the servant is above his master; that 
the judges of the court are superior to the people themselves; that 
men, acting by virtue of their powers, may do not only what their 
powers do not authorize, but what they forbid. 

A decision outside the scope of its constitutional authority may be 
proclaimed by the Court as “the law of the land.” 

It may be enforceable upon an unwilling populace at the point of 
an unsheathed bayonet. But it is still, nonetheless, invalid and an 
abuse of the public trust. 

Gentlemen, it is folly for anyone to suggest that the Constitution 
could intend to enable Judges of the Supreme Court to substitute their 
will for the will of the people, as expressed in the Constitution, and 
for the will of the people who created the very Court itself. 

Not only in the school cases, but in other areas as well, the court, 
disturbingly, has overstepped the bounds of its authority. 

Carried to the extreme, the Court even has invaded the rerogatives 
of Congress to tell it that its committees must conduct their investiga- 
tions according to rules imposed by the Court which make it virtually 
certain that no information ever will be obtained from an unwilling 
witness. 

As Senator Ervin so ably stated : 

A study of the decisions invalidating State action and State legislation compels 
the conclusion that some Supreme Court Justices now deem themselves to be the 
final and infallible supervisors of the desirability or wisdom of all State action 
and all State legislation. 

I do not need to tell you gentlemen that is a sad state for the 
Republic. 

It is a sad state which must be corrected. 

Let the Congress exercise its responsibility to the people. 

Let me heed the w arning sounded by Hamilton in the Federalist 
(Letter No. LXIT) that— 


Every nation * * * whose affairs betray a want of wisdom and stability, may 
calculate on every loss which can be sustained from the more systematic policy 
of its wiser neighbors. But the best instruction on this subject is unhappily 
conveyed to America by the example of her own situation. She finds that she 
is held in no respect by her friends; that she is the derision of her enemies; and 
that she is a prey to every nation which has an interest in speculating on her 
fluctuating councils and embarrassed affairs. 
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While all manifestations of judicial encroachment are of general 
concern, the decision in the school cases and those implementing it are 
of an immediate nature demanding our earliest attention. 

In each succeeding pronouncement, the Court becomes harsher and 
harsher until it hit a crescendo in the Little Rock “prejudgment” in 
which it proclaimed to all States, “either you have integrated schools 
or no schools at all.” 


To a people like Georgians, who spend close to 55 percent of all 
State revenues on education and who recognize its value, such a pro- 
nouncement. was cruel, indeed. 

I understand that it was asked this morning if any statistics were 
available on capital expenditures on education in our State, and I have 
such statistics relating to Georgia’s progress in the field of education 
that we have compiled in the form of a memorandum. 

If the Chair has no objection, I request that the subcommittee allow 


this memorandum to be printed in the record of the committee at this 
point. 


Senator Kerauver. Without objection, it will be so printed. 
(The document referred to follows :) 


EXxuIsiIt B 


We are making progress in Georgia in all fields of endeavor. The far-reaching 
State school building program under which new, modern buildings have been 
built for the children of both races and the equalization of teachers’ salaries for 
white and colored teachers are examples of tangible progress. Great strides in 
welfare assistance, health, and other State governmental undertakings in the past 
decade are other examples of what I mean. 

Colored citizens have shared heaviest in these new benefits. 

Permit me to emphasize that Georgia leadership pushed this policy to successful 
cumination in our State, not because of any external compulsion, but because we 
considered it right from every standpoint. 

The achievement of which we are most proud in Georgia is the $300 million 
school building program carried on by State and local communities, the majority 
of which was made possible through financing of the State school building 
authority. 

During the period July 1, 1952, to July 1, 1958, 150 county school systems and 
36 independent systems saw their school plants transformed in many cases from 
rundown shacks to the most modern structures. 

For your information, the breakdown on funds was approximately, as follows: 

State—$162 million ; 
Local participation, $5 million ; 
100 percent local, $100 million ; 
Federal, $29 million. 

In Georgia, we have in the public schools 654,592 white children and 305,819 
colored children. 

Teaching them, we have 23,286 white teachers and 9,943 colored teachers. 

There is equalization of facilities and equalization of teachers’ salaries with 
equal pay for equal experience and academic qualifications. 

Since its creation in 1952 the Georgia State School Building Authority has 
underway or completed 481 new school plants, 354 additions to existing plants, 
166 remodeling projects, all of which represent a grand total of 10,234 instruc- 
tional units, costing $16214 million in State funds. 

This does not include other similar structures built with purely local funds 
or Federal money in impacted areas. 

It no doubt will interest you to know that of the total, over 50 percent, 
went to provide entirely new buildings for colored children though the per- 
centage of colored to the total population is only slightly over 30 percent. 

Additions and remodeling were confined largely to plants serving white 
children. 

We have solved and are solving our statewide school housing problem to the 
satisfaction of both races. 

Neither race wishes to give up its building, its autonomy, nor its teachers. 
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EXHIBIT C 
[U.S. News & World Report, May 11, 1959] 
THE PoWER To INTERPRET Is Not THE PowER To AMEND 


(By Senator Sam J. Erwin, Jr., former associate justice, North Carolina 
Supreme Court) 


To be sure, all Americans should obey court decrees in cases to which 
they are parties, even though they may honestly and reasonably deem such 
decrees unwarranted. But it is sheer intellectual rubbish to contend that 
Americans are required to believe in the infallibility of judges, or to make 
mental obeisance to judicial aberrations. They have an inalienable right to 
think and speak their honest thoughts concerning all things under the sun, in- 
eluding the decisions of the Supreme Court majorities. 

The truth is that on many occasions during recent years the Supreme Court 
has usurped and exercised the power of the Congress and the States to amend 
the Constitution while professing to interpret it. 

A study of the decisions invalidating State action and State legislation com- 
pels the conclusion that some Supreme Court Justices now deem themselves 
to be the final and infallible supervisors of the desirability or wisdom of all 
State legislation. 

Congress is told by the Supreme Court that it really did not mean what 
it said in exceedingly plain English when it enacted statutes to regulate the 
naturalization of aliens and to punish criminal conspiracies to overthrow the 
Government by force. 

Congress is told by the Court that its committees must conduct their investi- 
gations according to rules imposed by the Court which make it virtually certain 
that no information will ever be obtained from an unwilling witness. 

California is told by the Court that it cannot punish its residents for criminal 
offenses committed within its borders if such residents are ignorant of the 
statutes creating such criminal offenses. 

California and New Mexico are told by the Court that they cannot determine 
the fitness or qualifications of those who apply to them for licenses to practice 
law in their courts. 

New Hampshire and Pennsylvania are told by the Court that they cannot in- 
vestigate or punish seditious activities within their borders. 

New York is told by the Court that it cannot prescribe standards of propriety 
and fitness for its teachers. 

North Carolina is told by the Court that it cannot determine the status of its 
own citizens within its own borders. 

Pennsylvania and the trustees of the will of Stephen Girard, who has slum- 
bered “in the tongueless silence of the dreamless dust” for 126 years, are told 
by the Court that the 14th amendment empowers the Court to write a post- 
mortem codicil to the will which Stephen Girard made while he walked earth’s 
surface and entertained the belief that disposing of private property by will 
is a matter for its owner rather than judges. 

Let us consider and weigh the reasoning of those who seek to justify the 
proposition that it is permissible for the Supreme Court to amend the Consti- 
tution under the guise of interpreting it. 

Their arguments rest upon a wholly fallacious premise, namely, that the 
power to interpret and the power to amend are identical. The power to in- 
terpret the Constitution is the power to ascertain its meaning, and the power to 
amend the Constitution is the power to change its meaning. 

It seems at first blush that those who advance these arguments overlook the 
significant fact that article V of the Constitution vests the power to amend the 
Constitution in the Congress and the States, and not in the Chief Justice and 
Associate Justices of the Supreme Court. But not so. They simply nullify 
article V with these neat assertions: 

“The method of amendment authorized by article V is too combersome and 
slow. Consequently, the Supreme Court must do the amending. The alterna- 
tive is to let the Constitution freeze in the pattern which one generation gave it.” 

To a country lawyer, this is merely a “highfalutin’” way of saying that the 
oath of a Supreme Court Justice to support the Constitution does not obligate 
him to pay any attention to article V or any other provision displeasing to him. 

If the thesis that a majority of the members of the Supreme Court have the 
rightful power to change the meaning of the Constitution under the guise of in- 
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terpreting it every time a sitting Justice wavers in mind or a newly appointed 
Justice ascends the bench should find permanent acceptance, the Constitution 


would become, to all practical intents and purposes, an uncertain and unstable 
document of no beneficial value to the country. 


Yea, more than this, it would become a censtant menace to sound government 
at all levels, and to the freedom of the millions of Americans who are not at 
liberty to join Supreme Court Justices in saying that Supreme Court decisions 
on constitutional questions are not binding on them. 


Governor Vanpiver. The issue thus posed, seemingly irreconcilable, 
has divided the best minds in the country. 

There are those who consider the decision “the law of the land” and 
who are determined to force its implementation regardless of the dis- 
astrous results. 

There are others, like Senator Talmadge and myself, who consider 
the decision to be outside the scope of the Constitution and who are 
dedicated to seeking its reversal by every lawful means. 

As Senator Talmadge has said: 

Regardless of whether one accepts it or not, the Supreme Court’s school deci- 
sion is an accomplished fact which will remain until either it is reversed by the 
Court itself or is nullified or modified by Congress or the people. 

And regardless of whether one likes it or not, the overwhelming majority of 
the people of the South neither will accept nor submit to the forced implementa- 
tion of that decision and there is no prospect of any change in the foreseeable 


future. 

That is the dilemma in which the Nation now finds herself. 

That is the dilemma which the amendment proposed in S.J. Res 32 
would dissipate. 

In offering his proposal to the Senate, Senator Talmadge paid what 
I consider to be one of the most eloquent tributes ever uttered on the 
value of education. He declared: 

With the exception of seeking the salvation of his immortal soul, man has no 
greater responsibility than seeing that his young are educated to the fullest 
extent of their abilities and are equipped spiritually and intellectually to achieve 
mankind’s highest destiny. 

With those thoughts, it is no wonder, then, that he was speaking 
the sentiments of Georgia people when he said “destruction of public 
education * * * would be an unparalleled tragedy * * *” and that 
Federal bayonets are not the answer—Federal control of education is 
not the answer” and that “Rearing a generation in ignorance is not 
the answer.” 

But the answer is this amendment proposal which would afford the 
States and their subdivisions a means to determine how and when 
their schools would comply with the Supreme Court’s school decision. 

It would give the people of America a basis for unity at a time when 
it is sorely needed. 

Through its adoption the fabric of the American oe would be 
restored to the solid basis of the consent of the governed. 

The streams of national power, once again confined to the proper 
banks, would flow from that pure original fountainhead of authority— 
the people, the mothers and fathers of these United States whose first 
concern is the welfare and destiny of their children. 

It has been said that this amendment has no chance of adoption; 
that, Members of Congress, mostly, have succumbed to political moti- 
vation and are deaf to pleas for reason and commonsense. 

Our very presence here today is ample disproof of this defeatist- 
attitude. 
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It has been the history of this country in matters of governmental 
principle that men and women of conviction would not back down 
from a fight because the outcome may seem hopeless. 

As this country moves on toward further greatness in the future 
and as she seeks solutions to her many and vexing problems and a 
reconciliation of her diverse interests, the judgments of many must 
unite in the task. Experience must guide our labor; and, time alone 
will bring it to perfection. 

Senator Kerauver. Thank you very much, Governor Vandiver. 

Any questions, Senator Dodd? 

Senator Dopp. No, I have no questions, except those I asked this 
morning, and I do not think I should ask each witness who appears 
here those questions. 

I only asked my questions in order to make the record clear, and 
I do not know that there is any need to carry them further except one— 
maybe I will change my mind. 

Governor, I wonder if you would give me your views on this prob- 
lem: It has been claimed that the decision of the Supreme Court, the 
latest one, the 1954 decision, is a usurpation of power in pronouncing 
the doctrine of “equal facilities” rather than “separate but equal facil- 
ities.” 

What has troubled me for some time is this: If it is a usurpation 
in 1954, what was it in 1896? Is it not just 

Governor Vanpiver. Senator, I certainly think it is a usurpation of 
power not only of the States by the Supreme Court, but the Congress 
of the United States, and that under the 14th amendment you are 
given the privilege of implementing the 14th amendment. 

The decision to which you make reference in 1896 (Plessy v. Fer- 
guson, supra), Was, in my opinion, an interpretation of the law, and 
followed the Constitution. 

But I do not feel that the decision in 1954—Brown v. The Board of 
Education of Topeka, swpra—followed the law. In fact, they dis- 
regarded all the precedents, and I think there was a disreg: ard of the 
Constitution, and they based that decision not on the constitutional 
precedent, but on psychological and sociological grounds, and I do 
not think that isa firm basis for entering a decision. 

Senator Dopp. In the history of our Supreme Court, we have fre- 
quently seen the dissents become the majority opinion. 

There was a dissent in the Plessy case by Justice Harlan, I believe. 
This is not uncommon in our Supreme Court’s history. 

Governor Vanprver. Had@ they followed the Constitution, I would 
have no argument with that. However, I must say that I have a much 
higher regard for judges of the stature of Taft and Hughes than I 
do for the presently constituted Court. 

Senator Dopp. Alright. But my point was a little deeper. In 1896 
the Court was ruling on a constitutional question, and it decided that 
“separate but equal” was satisfactory. You do not find any fault 
with that decision, but Justice Harlan did, and maybe other people 
did. 

Now, 60 years later, another Court, in viewing a similar problem, 
adopts for all practical purposes the position of the dissent of Justice 


Harlan. 
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This has happened many times, I say, in our judicial experience. 

Why do you say that. the Court in 1954 has usurped powers and 
that the Court in 1896 did not ? 

Governor VANpIveR. Because this Court did not base its decision on 
the Constitution. They based it on psychological grounds and so- 
ciological grounds and some other nebulous grounds. 

Senator Dopp. Is that a usurpation of power? That may be a dif- 
ferent interpretation. 

Governor VaNnpiver. Yes, sir. When they failed to follow the Con- 
stitution and they use these other grounds, I feel it is a usurpation. 

Senator Dopp. The Court in 1896 had used the same power that the 
Court in 1954 used. 

Governor Vanptver. I do not think they discussed psychological 
and sociological grounds in Plessy v. Ferguson. 

Sentor Dopp. That is not a usurpation of power. It may be a differ- 
ence in interpretation, but I do not see how you justify the charge 
that the power was usurped. 

Governor Vanptver. In effect, they amended the Constitution in 
that they took away from the rights of the States under the 10th 
amendment their power to operate the schools. 

We have had that power, and never in our history has there been 

any challenge of the power before. 

Senator Dopp. Well, there have been some changes, not precisely 
of this kind. You know there have been several cases involving edu- 
cation in graduate schools. 

Governor Vanpiver. Not in recent years, of course. 

Senator Dopp. Here is another problem that arose in my mind in 
hearing the testimony: If we adopt the amendment suggested by 
Senator Talmadge, we will not only, in effect, reverse the. Supreme 
Court decision of 1954, but we will also reverse "the Plessy decision of 
1896, and, indeed, we will repeal the 14th amendment. Would you 
agree with that? 

Governor VanpIver. No, sir; not entirely. 

Senator Dopp. Tell me what you think. 

Governor Vanprver. It would repeal the 14th amendment as regards 


the usurpation of the power to operate our schools, but not the 14th 
amendment entirely. 


Senator Dopp. All right. 

Let me rephrase my question: With respect to our public schools, 
we would have reversed the Brown and Plessy decisions, and we would 
have, as I read the Talmadge amendment, nullified or completely 
modified the 14th amendment with respect to this question of school 
facilities. 

Governor VANpIver. Yes, sir; and it would be a great day if it 
passed. 

Senator Dopp. I understand your view. But what will happen to 
the separate but equal doctrine that did not cause any difficulty in 
your mind? We will not have that any more either if the Talmadge 
amendment is adopted. 

Governor Vanpiver. Well, the States themselves would then be 
allowed to operate their schools. 

Senator Dopp. As they see fit. 

Governor Vanpiver. As they see fit. 
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Senator Dopp. Don’t you think we might have situations in this 
country that you and I would consider frightful ? ? For example, sup- 
pose in some township or other political subdivision they decided that 
only Catholics could go to a local public school. W hat about that? 

Governor Vanpiver. It might be true in some States; it would not 
be true in Georgia. 

Senator Dopp. W ell, I am not picking out any one State. I am 
merely suggesting what — happen. 

Governor Vanpiver. I do not think it will. I think that States are 
fully competent to provide an adequate educational system for their 
children. 

Senator Dopp. Don’t you agree that we have all these decisions and 
we have all these statutes obviously because people did not do what 
they should? We would not need any laws, we would not need any 
courts, and we would not need any decisions if what I take to be your 
view was actually the fact of life. 

The history of civilization has demonstrated that people do not be- 
have that way; and yet, by this amendment, you throw it all out the 
window and, for all purposes, start all over again. 

Governor VANpIveR. Senator, we are in fundamental disagreement 
that these decisions and laws have foreed us into that. I do not know 
what statutes you have reference to. I do not think there have been 
any statutes passed in the Congress. 

Senator Dopp. I mean the whole history of 

Governor Vanpiver. There have been decisions 

Senator Dopp (continuing). Of judicial review in this country, of 
hundreds of statutes, a is what I am talking about. 

Governor Vanptver. I will say this, Senator: The State of Georgia 
has virtually noneaela itself trying to provide the separate but 
equal schools. I have some statistics in a memorandum showing what 
we are doing in Georgia, and I think the other States of the South 
are doing the same. 

Senator Dopp. I understand that, and I am not unsympathetic 
about it either. I have no emotional feeling about this, believe me. 
I do not live in an area where it is a problem, but I understand the 
problem of the people who do live in such areas, and I have tried, as 
I think many men have, to reason this out. 

But this kind of approach confounds me. I simply cannot under- 
stand the charge of usurpation for this Court and not for the Plessy 
Court. 

[ cannot understand those who suggest that we simply wipe out 
Brown, Plessy, and the 14th amendment, and say everything will be 
all right. I think this is what troubles a lot of people. 

Governor VANDIVER. Not until these recent cases did anyone realize 
that the 14th amendment dealt with schools, Senator. 

As you recall, as was pointed out this morning by Senator Spark- 
man, I believe, that the Congress of the United States in 1869, which 
was a Congress that passed on this, on the 14th amendment, provided 
segregated schools in the District of Columbia. 

Senator Dopp. Yes, I know. 

Governor Vanpiver. And did so until 1954. 

do not think that the 14th amendment or the intention of the 
Congress or the people was that it apply to schools. 
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Senator Dopp. That is one viewpoint. As you know, there is a con- 
trary Viewpoint. 

Governor Vanpiver. Well, history has indicated that, sir. 

Senator Dopp. I would not want it to appear that I am arguing 
this with you. I am actually trying to get your viewpoint and that of 


others. 


What do you say to the proposition that was suggested here this 
morning that 10 or 12 States, through the enacting legislation which 
admits them to the Union, are permitted exclusive control of the pub- 
lic school system and, therefore, these 10 or 12 States have a special 
status as distinguished from the status of the others of the 50 States? 

Before I ask you what you think, maybe I ought to be fair and tell 
you what I think of it. I said this morning that the acts of admis- 
sion of these States, the latest being those involving Alaska and Ha- 
wali, are all subject to constitutional restraint. 

Would you agree with that ? 

Governor VANpiver. Yes, sir. As was stated by Senator Talmadge 
and again by Senator Sparkman, I would have to agree with that. 

Senator Dopp. Then it was alternately suggested that whether they 
are subject to constitutional restraints or not, they may be in a special 
category because of a treaty relationship. 

I suggested this morning that treaties are subject to constitutional 
restraints, and since then I have fortified my opinion. I am now sure 
that they are and always have been subject to constitutional restraint. 

What do you say to that ? 

Governor Vanpiver. I think so. I think they certainly are. As 
Senator Talmadge pointed out, his purpose was to show it was the 
intention of Congress that the control of the schools be left to the 
States. That was his only purpose, in my opinion. 

Senator Dopp. Maybe so. I do not want to suggest what his pur- 
pose was. But I see this argument occurring and recurring in the 
testimony. People are going to read the printed hearings, and they 
may get the impression that we have granted some exclusive, peculiar 
jurisdiction to Hawaii and Alaska that we have denied to the other 
48 States; and, as a matter of law, I submit to you, that is not so. 

Governor VaNnptver. As a matter of fact, it was only since 1889 that 
that provision has been granted by the Congress and I think it has 
been granted to 12 States, not to the other States. 

Senator Dopp. But you get my point? 

Governor VANpiver. I understand your point, sir. 

Senator Dopp. That is all. 

I am grateful to you for coming here. I think it is valuable and 
important that we get your views. I hope you do not get the impres- 
sion that I am trying to be a devil’s advocate. 

Governor Vanpiver. No, sir; I appreciate your questions. 

Senator Kerauver. Governor Vandiver, I have been reading with 
interest and appreciation the analysis in your statement about the 
14th amendment, which is exhibit A. 

As I understand it, the situation here is that the 14th amendment 
was adopted in 1868; and, in the Slaughterhouse cases in 1873, the 
Supreme Court first applied the 14th amendment in the general field 
we are talking about. 
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Then in Plessy v. Ferguson in 1896 they applied it in a transportation 
case, and said the equal protection clause was satisfied by the separate 
but equal doctrine. 

Then, later on, they applied it to school facilities; and I suppose 
one of the most notable cases was in 1928 

Governor VANpIvER. Gong Lum v. Rice. 

Senator Kerauver (continuing). The Rice case with the opinion 
by Chief Justice Taft. Following the theory of the Plessy case, the 
Court held in these cases that the separate but equal doctrine satisfied 
the 14th amendment as far as public schools were concerned. 

Then we had a number of other cases. Finally, in 1954, the decision 
in the Brown case. 

As Senator Dodd pointed out, this proposed amendment, as written, 
would except from the 14th amendment the administration of schools, 
I think Senator Talmadge agreed with this. 

Would you prefer it that way or would you prefer it to go back to the 
separate but equal rule of the Plessy v. Ferguson case? 

Governor VANpiver. Certainly the separate but equal doctrine is 
suitable to the people in my State. We have made every effort to 
comply with it. It is not our purpose to destroy that doctrine at all. 

Senator Kerauver. What do you think about this amendment. in 
that regard? 

Governor Vanpiver. Well, if the subcommittee sees fit to amend it 
and make it separate but equal, it certainly would be agreeable to 
the people in my State. 

Senator Kerauver. Anything else, Senator Dodd ? 

Senator Dopp. I wonder how the proposal could be amended to do 
that. It does not seem to me that it is subject to such an amendment. 

Governor Vanpiver. That would be something that the subcom- 
mittee might study. 

Senator Dopp. I have done it, but I want to study it more thor- 
oughly. It occurred to me that the proposal would wipe out the 
separate but equal doctrine, and I wonder how many people would 
be in favor of that. 

If this amendment wipes out the separate but equal doctrine, would 
you support this amendment ? 

Governor Vanpiver. Yes, I would, because I do not think the fact 
that you wiped out the doctrine would change the situation at all. I 
think the States would still make an effort to comply with the doc- 
trine, whether it was on the statute books or not, Senator. 

Senator Dopp. That is all I have 

Senator Kerauver. Thank you very much, Governor Vandiver. I 
appreciate your coming. 

Governor Vanpiver. Thank you, Senator. 

Senator Kerauver. We appreciate your coming and giving us your 
viewpoints and your testimony. 

Governor VaNpiver. Thank you. 

Senator Keravuver. Our next witness is Senator Ross W. Dyer, who 
is accompanied by his distinguished Congressman from the Eighth 
Congressional District of Tennessee, Hon. Robert Everett, and we 
are most pleased to welcome both of these gentlemen. 

Congressman Everett, do you wish to introduce Mr. Dyer? 

Mr. Evererr. Thank you, Mr. Chairman. 
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It is certainly a pleasure for me to be here this afternoon before 
this distinguished subcommittee to introduce one of the leading law- 
yers of west Tennessee, a former member of the constitutional conven- 
tion of Tennessee a few years ago, a former member of the State 
Senate of the Tennessee General Assembly. 

Mr. Dyer, as I have stated, is a leading lawyer in west Tennessee. 
He lives at Halls, Tenn., in Lauderdale County. 

He is now the administrative assistant to Gov. Buford Ellington, 
the Governor of Tennessee. 

I know that his testimony will be very beneficial to this subcom- 
mittee in its deliberations on this important amendment. 

I give to you Mr. Ross Dyer, the executive secretary and adminis- 
trative assistant to his honor, Gov. Buford Ellington, of Tennessee. 

Senator Keravuver. Thank you very much, Congressman Everett. 

I wish to join in extending a hearty welcome to Mr. Dyer. I have 
known Mr. ieee favorably for many years, both as an able lawyer 
and as a public servant, and as a very useful member of the Ten- 
nessee Constitutional Convention not very long ago. We are glad to 
have you here, Mr. Dyer. 


STATEMENT OF ROSS W. DYER, REPRESENTING GOV. BUFORD 
ELLINGTON, 0F TENNESSEE 


Mr. Dyer. Thank you, Mr. Everett, for your kind introduction. 

Mr. Chairman and members of the subcommittee, there are exactly 
115 words in the amendment to the Constitution of the United States 
proposed by Senator Talmadge, and I believe they are the most 
important 115 words in America today insofar as the peaceful and 
equal education of our young people is concerned. 

I speak as direct representative of Gov. Buford Ellington of Ten- 
nessee, and I believe that the testimony I present bears the heavy 
endorsement of the people of Tennessee. 

Yet we speak not selfishly as one State, but rather as a people who 
join with people of other States in the belief that this proposed con- 
stitutional amendment will solve, with premeditated speed, the grave 
problem that was suddenly thrust upon all America in the matter 
of public education under the Supreme Court decision of 1954. 

I am not going into such details as the violence that we have known 
in Tennessee or that the people of Little Rock knew, because in many 
instances of changes a people must undergo as a nation develops, 
violence is often the unhappy but the inevitable accompaniment. 

Rather, I should like to present to you a statement which has its 
keynote in the following lines that appeared editorially in the Nash- 
ville Banner on April 29, 1959: 

Tennessee is formally and officially on record for the Talmadge amendment— 
to spell out State controls exclusively for the public school system. 

The Talmadge legislation is simply an enabling act, by which Congress would 
authorize submission of the amendment for the people of America to decide. 
It would put into the Constitution by express language the provision com- 
monly and historically recognized under the Supreme Court decision of May 


17, 1954: namely, that the public schools are State and local institutions, and 
subject to their regulation. 

The 1959 general assembly unanimously approved a resolution memorializ- 
ing the Tennessee congressional delegation to use it’s best efforts on behalf of 
this legislation. 
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The State legislature unquestionably spoke in this resolution the sentiment 
of Tennessee, and it is difficult to see how the constituency of any State could 
fail to back an amendment addressed so directly to the basic issue involved. 

The defense of States rights is both paramount and urgent. 

Congress has the opportunity to act to that end—not arbitrarily, but by 
leaving questions for the people to decide, where the right and responsibility 
of decision belong. 


Senator Keravuver. Mr. Dyer, looking over your statement I do not 
believe you have set forth the resolution adopted by the Tennessee 
General Assembly. 

Mr. Dyer. No, sir; I have not. 

Senator Kreravuver. We have a copy here. Suppose we make it a 
part of the record following your statement. 

Mr. Dyer. I would be pleased if you would do so. 

Senator Kerauver. Without objection, it will be printed in the 
record. 

Mr. Dyer. As Governor Ellington pointed out earlier this month 
in a public speech, there is ample precedent for the Federal Govern- 
ment deliberately to refrain from the interference with certain major 
obligations of the people of this Nation. He cited specifically the fact 
that the Federal Government, after some harsh and violent experi- 
ences, had found it advisable to leave the processes of conscription 
in local hands. 

I should like to quote directly and briefly from some of Governor 
Ellington’s speech along that line: 


When the Federal Government enacted the draft law, it was very plainly 
stated in all the arguments for its passage that it should not be run at the top 
Federal level, but that what a young man had to do about compulsory military 
service could best be determined in his own home territory by a local board 
composed of his neighbors. 

That turned out to be sound political philosophy. 

It worked in World War I, it worked in World War II, it worked in the 
Korean war, and it has worked in peacetime. 

The Supreme Court never attacked it. 

The Supreme Court never tried to federalize it. 

The Supreme Court never disagreed with the theory that decisions at the 
local level were best for operation of the nationwide draft. 

Well, why isn’t that theory good enough to handle other grave requirements 
on our people, including public education? 

If the Federal Government had attempted during World War I or World 
War II, or the Korean war to run the draft law at the highest Federal level, I 
have no doubt but that there would have been draft riots like those in New 
York when Federal agents, during the Civil War, attempted to run the conscrip- 
tion law. 

We would have seen bayonets backing up the draft law if agents of the 
Pentagon had come into our local communities to enforce it. History of con- 
scription in America has shown that. 

But local boards took over—neighbors decided about ae een the draft 
law that produced nearly 4 million men during World War I and 16 million 
during World War II, worked smoothly and won wars. 

Given similar freedom of governmental action at the local level, all our young 
people, of whatever race or creed, will be equally, fairly, and properly edu- 
cated—and there will never be the necessity for paratroopers to drop down 
upon us and place bayonets in our backs. 

Gentlemen, I ask you to give the people of America the right, 
through their duly elected legislative bodies, to say whether or not they 
want written into the Constitution of the United States those 115 
words I spoke to you about in the beginning of the testimony that 
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Administrative control of any public school, public educational institution, 
or public educational system operated by any State or by any political or other 
subdivision thereof, shall be vested exclusively in such State and subdivision 
and nothing contained in this Constitution shall be construed to deny to the 
residents thereof the right to determine for themselves the manner in which 
any such school, institution, or system is administered by such State and sub- 
division. 


Whether a majority of the Congress is in support of the Talmadge 

roposal, or whether a majority of the Congress is opposed to the reso- 
ution in principle, I think that the Congress should at least allow 
the legislatures of the various sovereign States the right to pass on 
this matter. 

The Supreme Court cannot bestow that right on the States. 

The Congress can. 

If you gave to the 49th State exclusive and perpetual control of 
its public schools and colleges, then why not do it for the 16th State 
which is Tennessee, and for all the other States from the 1st to the 
50th ? 

I do not think that the principal argument before you today is 
whether the Supreme Court was right or wrong in its decision or 
whether some of our States are right or wrong in their approach 
and attitude to the problem, but rather that the principal question 
is whether you, as the Congress of the people, shall again give to the 
sovereign States the right to say by a three-fourths majority whether 
they want or do not want this proposed amendment to the Constitution. 

That is what we are asking. 

We are not asking that the Congress attempt to undo a Supreme 
Court decision. 

We are asking that the Congress give to the American people the 
same consideration that it gives to the Supreme Court and, therefore, 
that the American people, through their legislatures, be permitted 
to express their will on this most momentous of all problems on the 
domestic front. 

Thank you, Mr. Chairman, that is all the prepared statement I 
have, sir. 

Senator Kerauver. Thank you very much, Mr. Dyer. 

(The resolution previously referred to is as follows :) 


House Jornt RESOLUTION 36 


(By Shelby Delegation) 


A Resolution memorializing the Tennessee delegation to the Congress of the United States 
to exert its best efforts in behalf of an amendment to the Constitution of the United 
States proposed by Senator Herman Talmadge 


Whereas the public school system of Tennessee and of each State is the respon- 
sibility of the States individually, and should be subject in all particulars exclu- 
sively to State and local jurisdiction ; and 

Whereas Senator Herman Talmadge of the State of Georgia has proposed an 
amendment to the Constitution of the United States which would assure that 
administrative controls be vested in the hands of the individual States and 
their subdivisions ; and 

Whereas the bedrock principle of constitutional government is the right of 
the people to decide ; and 

Whereas this principle of local control of local affairs was honored in this 
Nation until the judicial trespass in 1954 by the U.S. Supreme Court; and 

Whereas the proposed Talmadge amendment seeks neither segregation nor 
integration in the public schools, but would leave each State free to make its 
own decisions in this regard; and 
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Whereas seven Senators from our sister Southern States have joined Senator 
Talmadge in his proposal to protect the rights of States and local governments 
in this important area: Now, therefore, be it 

Resolved, That this 81st General Assembly of the State of Tennessee express 
by resolution its sentiment strongly in favor of the amendment to insure local 
eontrol of local affairs and that it memorialize the Tennessee delegation to the 
Congress to exert its best efforts in behalf of the proposed amendment; and be 
it further 

Resolved, That copies of this resolution be forwarded to Senator Herman 
Talmadge with our thanks for his leadership in this important undertaking and 
to the Tennessee congressional delegation with our urgent request for their 
support. 

Adopted March 18, 1959. 

JAMES L. BONAR, 
Speaker of the House of Representatives. 
Wm. Q. Bairp, 
Speaker of the Senate. 
Approved March 21, 1959. 


Burorp ELLINGTON, 
Governor. 
Senator Krravver. Any questions, Senator Dodd? 


Senator Dopp. I am going to get a bad reputation at this hearing if 
I question everybody. 

I would like to ask you a question about the analogy that you draw 
between the Selective Service Act and this situation. We had a Na- 
tional Selective Service Act. 

Mr. Dyer. I am drawing it for this reason: As it was written— 
with some exceptions I will admit—the principle involved was local 
determination. 

Senator Dopp. But all the local people did was carry out the pro- 
visions of the act. 

Mr. Dyer. Well, they had the people thinking that they were doing 
it right. 

Senator Dopp. That is just the point. Iam afraid your statement 

may lead people to think that there is an exact or nearly exact analogy, 
and I respectfully submit to you that there is not. 

Mr. Dyer. I think in principle there is, Senator, but I would not 
say it was exact. I would not just say that, but the principle in- 
volved is, I think, the same. 

Senator Dopp. That is precisely the point. 

Let us suppose that a local Selective Service Board had decided that 
young colored men would not be accepted in the military service. Do 
you have any doubt that the Federal Courts (or the Supreme Court, 
perhaps, as the last resort) would have restrained that kind of ac- 
tion ? 

Mr. Dyer. No, sir, I have no doubt. That presumes that a govern- 
ing body like the Selective Service would not constitutionally do its 
duty. Ido not presume so. 

Senator Dopp. Well, now, there are lots of cases out of the Selective 
Service Act that went to the Supreme Court. 

Mr. Dyer. Yes, sir; I understand that, but I am not too familiar 
with them personally. 

Senator Dopp. I do not want to press this point, but I can assure you 
that the administration of the Selective Service Act, although carried 
on by local boards, was at all times under court restraint and under 
national supervision by General Hershey and a large group of officers 
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who assisted him, and the part that the local boards played was simply 
to carry out the requirements of that act. 

Mr. Lams Thank you. 

Senator Kerauver. Any further questions? 

Mr. Fensterwatp. No questions, Senator. 

Senator Knravuver. Thank you very much. 

Mr. Dyer. Thank you. 

Senator Kreravuver. Our next witness is Mr. Tyre Taylor, general 
counsel, Southern States Industrial Council. We are glad to have you 
with us, Mr. Taylor. 

Mr. Taytor. Thank you, sir. It is a very great honor and a privil- 
ege to appear before this distinguished subcommittee. 

Senator Keravver. Well, now, Mr. Taylor, I have been here for 
uite a long time on various committees, and you have appeared be- 
ore the Small Business Committee and several others. 

Mr. Taytor. Yes, sir. 

Senator Kreravuver. It is always good to see you. 

Mr. Taytor. Thank you, sir. 

Senator Kerauver. All right, sir. You may proceed with your state- 

ment. 


STATEMENT OF TYRE TAYLOR, GENERAL COUNSEL, SOUTHERN 
STATES INDUSTRIAL COUNCIL 


Mr. Taytor. I start with an assumption which, at this stage of his- 
tory, cannot be proved and is certain to be challenged. 

This assumption is that public school integration is totally unen- 
forcible in large areas of the South; that in these areas the Supreme 
Court’s pestilential decree has been, is being, and will continue to be 
nullified and defied; that opposition to it—already strong—is grow- 
ing in other parts of the South and in the country as a whole; and 
that the question is not whether this attempted act of judicial tyranny 
will be modified to take into account the realities of the situation, but 
only when. 

Why do I say this? I say it because in a country where the people 
have a free ballot, no constitutional amendment, ag or statute, and 
no court decision can be enforced without the support, or at least 
acquiescence, of the people to whom it applies. This truth is affirmed 
as self-evident in the Declaration of Silene: which rightly and 
ringingly asserts that, “Governments are instituted among men, de- 
riving their just powers from the consent of the governed.’ " 

Although the parallel is not exact, let us consider for a moment the 
abysmal failure of national rohibition. In that ill-fated experiment, 
no one was in any hurry. ‘There were long years of advance prepara- 
tion, education, groundwork, preparing the public mind for the in- 
novation that was to come. And it was not so great an innovation at 
that. 

Many States were already dry; the leaders of the movement held 
that no move should be made until at least two-thirds of the States 
were dry and even then, prohibition, they held, must come by con- 
stitutional amendment, not by statute. Finally, the amendment was 
proposed by an overwhelming majority of both Houses of Congress 
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and was ratified by three-fourths of the State legislatures within 13 
months. Eventually it was ratified by 46 of the 48 States. 

In subsequent years, the drys won elections with monotonous regu- 
larity. For example, in 1926, 35 Senate seats were up. The drys 
won 29. After that election, there were only five wet Governors left 
in the entire United States. And yet—less than 10 turbulent years 
later—prohibition was totally discredited—washed up and out, with 
no one to mourn its passing. Why? 

I will let Mr. Deets Pickett, who represented the Methodist Board 
of Temperance here in Washington during the prohibition era, an- 
swer that question. In a recent article in the Washington Evenin 
Star significantly entitled “Integration—Another Noble Experiment,” 
Mr. Pickett says there were perhaps many reasons for the failure of 
prohibition, but that two stand out: 

Many people felt— 
he says— 


that they were being coerced in a matter which should have been reserved to 
their own decision. They would not be placated; they defied the law, they co- 
operated with the illegal traffic; above all, they complained at the top of their 
voices. 


His recommendation and conclusion : 
Return responsibility for education to the States. Eventually; why not now, 


“Eventually” could, of course, be a very long time, perhaps forever. 
People are reluctant to admit their mistakes. For this reason, few, 
if any, entertain the hope that the Supreme Court will ever reverse 
its decision. Then, too, a lot of politicians from the big cities of the 
North and West have a vested interest in keeping the controversy alive, 
as, of course, do the Communists. 

So what is the prospect if Senate Joint Resolution 82—or something 
like it—is not proposed by Congress and ratified by the States? 

It is, I submit, about the bleakest, most sterile and dangerous pros- 
pect imaginable. 

It is a prospect of controversy as the protest of the people against 
this attempted act of judicial tyranny steadily mounts. 

It isa prospect of closed schools. 

The other day, I heard Mr. Charles J. Bloch, a distinguished lawyer 
of Macon, Ga., tell the House Judiciary Committee what that State 
intends to do if ever there is a court order which applies to it for- 
bidding segregation. He said Georgia would close its public schools— 
a course required by its State Constitution—and that, thereafter, the 
Federal Government could have no interest in education in Georgia. 
He said they would return to private schools, which would be fully 
segregated ; and that tuition grants would be made by the State to aid 
students, both white and colored, to attend them. 

All this would, of course, require time for the changeover, during 
which the children themselves—both white and colored—would be 
the chief sufferers. This is probably what Senator Talmadge had in 
mind when, in introducing Senate Joint Resolution 32 on behalf of 
himself and eight other southern Senators, he said: 





The destruction of public education in an entire region of our Nation would 
be an unparalleled catastrophe. 
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Embittered controversy, crimination amd recrimination, endless law- 
suits, frustration, perhaps violence and bloodshed, these are all in the 
melancholy prospect which lies ahead unless a way out of this terrible 
impasse can be found. 

But that is not all. 

Consider for a moment this Nation’s posture and position before the 
world. 

The cold war rages on unabated. It could become a hot war at any 
moment, either by design of the Reds or by accident. There is even 
serious talk—how serious it is I have no way of knowing—of estab- 
lishing and maintaining a constant air alert, which I gather means 
keeping a large number of fully armed planes in the air at all times 
to prevent their destruction on the ground. 

hrushchev has said that the Russians will bury us. 

In the face of this constant and ever-mounting threat, we have glued 
together—mostly with American arms and money—a defensive al- 
liance which could come apart at the seams with the dropping of the 
first hydrogen bomb, leaving us isolated to face alone the implacable 
enemies of the free world. 

It can be said, I think without fear of successful contradiction, that 
never in all its history has this Nation been in such mortal peril, or 
needed more for its own security the internal unity with which to 
combat this peril. 

Do we now have this unity ? 

To ask that question is to answer it. Of course we do not have it. 
Instead, we have a bitter, internal struggle going on which is just 
short of civil war and which has already been attended by the use of 
bayonets at Little Rock. 

We face our enemies as a frustrated, strife-ridden, bewildered 
Nation, divided and torn apart, with race set against race and section 
against section. 

And all the time we are fighting among ourselves the Communist 
cancer spreads, sending its malignant roots and cells deeper and deeper 
into the political system of every country in the world, including the 
United States. 

The situation created by the Court’s integration decisions could not 
be more to the Communists’ liking if they had planned it themselves. 

Unless we are bent, as we sometimes appear to be, upon national 
suicide, we must find some way to correct this ghastly mistake. Two 
courses present themselves. 

One is to sit by and do nothing and let nature take its course. AsI 
have tried to demonstrate, that way lies a long period of internal 
unrest and dissension and even potential destruction of this Nation by 

foreign enemies. 

The other is to return control of the public schools to the States and 
localities as is proposed in Senate Joint Resolution 32. 

If California or New York want integration, let them have it, this 
resolution says. 

But if South Carolina or Georgia do not want it and will have none 
of it, that is a matter for them to decide. 

At this point, I should like to raise the question about the amend- 
ment in its present form. Many of us feel that the Supreme Court’s 
integration decision was a brutal usurpation of legislative power; 
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that—leaving out of consideration the dubious validity of the 14th and 
15th amendments themselves by reason of the manner in which they 
were adopted—section 5 of the former provides that— 

Congress shall have the power to enforce, by appropriate legislation, the 
provisions of this article. 

Congress has not acted, and if we assume, a somewhat violent as- 
sumption, I will admit, that the 10th amendment is still valid and a 
part of the Constitution, then Senate Joint Resolution 32, by singling 
out and naming only one of the powers reserved to the States, namely, 
control of public education, might be oy as weakening the 
10th amendment. ‘This possibility could be eliminated by the addition 
of a single sentence saying, in effect, that the adoption of this amend- 
ment shall not be interpreted as weakening or derogating from any of 
the other powers reserved to the States or the people by the 10th 
amendment. 

And this brings me to a concluding thought—quite possibly the 
product of nostalgia—which I should like to leave with you. It may 
not seem relevant to this discussion, but I think it is. It is this: 

One of the great sources of our strength and vitality as a nation has 
been not uniformity, but variety. In customs, in likes and dislikes, 
in the manner in which they earned their livelihoods, in religious be- 
liefs or nonbeliefs, in their attitudes toward life and toward each 
other, and in a multitude of other respects, Americans could be and 
were different. 

In some instances, these individual differences were influenced by 
climatic and other natural causes. In others, the differences could be 
attributed to different racial strains and nationalities and to different 
traditions. 

A traveler from Maine to Louisiana to California and back through 
the Middle West would encounter a number of different regional cul- 
tures and economies, some primarily agricultural, some industrial, 
some maritime, some simple and primitive, some complex, and so on. 

The point is that, up until recent years, there was no such thing as 
an average American. There was no mass man, no “man in a grey 
flannel suit,” and no talk of “the century of the common man.” In- 
stead, there was a whole vast, vibrant congeries of individuals each 
living his own life and pursuing his own happiness in his own way. 

Of course, in such a society, States rights and local self-government 
flourished. This was the golden period of the “indestructible union 
of indestructible States.” Authority was diffused, with the Federal 
Government operating on the theories of separation of powers and 
reserved powers and, until the 16th amendment, touching the lives of 
the citizens lightly, if at all. 

Obviously, such an atmosphere made for self-reliance, individual 
initiative, and an independence of outlook and spirit which the mass 
man could never know. 

Individual liberties were deep-rooted and the wide diffusion of gov- 
ernmental power made the rise of dictatorship next to impossible. 

The differences between people, States, and regions—fully recog- 
nized and accepted—made for tolerance and an accommodation as be- 
tween all classes of society and between whites and blacks. 
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During the 40 years preceding the integration decision, the Ne- 
groes—with the help of the whites—made more real progress than any 
other race during any similar period in history. 

Senate Joint Resolution 32 represents a sharp turnabout from the 
egalitarian, totalitarian direction in which we have been traveling. 
We support it and hope it may be favorably reported by this subcom- 
mittee and the full committee. 

I thank you, gentlemen. 

Senator Keravuver. Thank you very much, Mr. Taylor. 

Any questions? 

Senator Dopp. I do not have any. 

Senator Kerauver. Any questions? 

Mr. Fensterwap. No questions, thank you. 

Senator Keravuver. Thank you very much, Mr. Taylor. 

Mr. Tayvor. Thank you, sir. 

Senator Keravuver. ‘Tomorrow morning we meet in room 135 at 10 
o’clock, and we will stand in recess until 10 o’clock in the morning. 

(Whereupon, at 3:20 p.m., the subcommittee recessed, to reconvene 
at 10 a.m., Wednesday, May 13, 1959.) 








CONSTITUTIONAL AMENDMENT RESERVING STATE 
CONTROL OVER PUBLIC SCHOOLS 


WEDNESDAY, MAY 13, 1959 
U.S. SENATE, 


SUBCOMMITTEE ON CONSTITUTIONAL AMENDMENTS 
OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to call, at 10:10 a.m., in room 135, 
Senate Office Building Hon. Estes Kefauver (chairman of the sub- 
committee) presiding. 

Present: Senators Kefauver and Dodd. 

Also present: Bernard Fensterwald, counsel; Peter N. Chumbris, 
representing Senator Langer; and Kathyrn Coulter, subcommittee 
clerk. 

Senator Kerauver. The subcommittee will come to order. 

We are glad to have Mr. Peter Chumbris, who is here representing 
Senator Langer. Senator Langer is in the Foreign Relations Com- 
mittee, as I understand. We will be glad to have you participate with 
us, Mr. Chumbris. 

Mr. Cuumeris. Thank you, sir. 

Mr. Fenstrerwaxp. Mr. Chairman, I wish to make several announce- 
ments for the record. 

I had a call this morning from Mrs. Eva Barker, who is on the staff 
of the Sons of the American Revolution, and she informed me that 
Mr. Putnam, who was to appear this morning, is ill and will be unable 
toattend. He will file a statement for the record. 

Senator Kerauver. When his statement is received we will have 
it printed in the record. 

Mr. Fensterwa.p. I also received a call from Senator Talmadge’s 
office to inform me that Mr. Carl Rix and Mr. Loyd Wright will be 
unable to appear. They want to appear at a later date. 

I would also like your permission to read into the record a letter 
which I received this morning from Senator Dodd. It reads as 
follows: 

May 12, 1959. 
Mr. BERNARD FENSTERWALD, JR., 


Counsel, Senate Subcommittee on Constitutional Amendments, 
Washington, D.C. 


Dear Mr. FENSTERWALD: At the two meetings of the subcommittee today, there 
were several points with respect to Senate Joint Resolution 32, which were most 
troublesome to me. In an effort to clarify my own thinking and to bring out 
the points in the record, I asked a number of similar questions of almost every 
witness. 

I hope to be able to attend every session of the subcommittee hearings on 
Senate Joint Resolution 32. However, as you know, my committee duties are 
such that this will probably be impossible. Therefore, I am enclosing a carbon 
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copy of the memorandum containing some of the questions which I have put 
to the various witnesses. 

If I am unable to attend a session, and if you think asking these questions of 
a particular witness would help to clarify the record, and, further, if the chair- 
man has no objections, I request that you ask them in my behalf. 

Sincerely yours, 
Tuomas J. Dopp, U.S. Sengtor. 

Senator Kerauver. I hope Senator Dodd can be at as many hear- 
ings as possible, but if not, then upon his request I will ask you, as 
counsel, to ask the questions that Senater Dodd is interested in. 

Mr. Fensterwaup. Thank you, Senator. 

Our first witness this morning is Mr. Merwin K. Hart, president, 
National Economic Council, Inc. 

Senator Kerauver. Mr. Hart, suppose you sit right there. That 
is fine, but wait one moment before you begin. 

On the list of witnesses here is Senator John Stennis, who indicated 
yesterday that he would testify today. He told me later yesterday 
that, because of a conflict in engagements, he would not be able to 
be here this morning but that he would ask us to fit him in some later 
time in the scheduled hearings. 

Our first witness is Mr. Merwin K. Hart, president, National Eco- 
nomic Council, New York City. 

We are glad to have you here, Mr. Hart. 

You have a statement ? 

Mr. Harr. Yes,sir. I havea brief statement. 

Senator Keravver. We will ask you to proceed at this time. 


STATEMENT OF MERWIN K. HART, PRESIDENT, NATIONAL 
ECONOMIC COUNCIL, INC., NEW YORK, N.Y. 


Mr. Harr. Mr. Chairman, the National Economic Council strongly 
supports Senate Joint Resolution 32, and urges this subcommittee to 
report it to the Senate, and hopes it will be adopted by the necessary 
two-thirds in both Houses of Congress. 

Only a few years ago it would have seemed strange, indeed, if any 
Member of either House had thought it necessary to introduce such 
a resolution as this. For, during roughly a century and a half of our 
national history, all Americans believed that under the wording and 
spirit of the Constitution, the control of education was exclusively a 
matter for the States and localities. It was assumed that article X 
of the Bill of Rights, which reads as follows, meant just what it said: 

The powers not delegated to the United States by the Constitution, nor pro- 
hibited by it to the States, are reserved to the States respectively or to the 
people. 

Certainly any power over education was never delegated to the 
Federal Government by the Constitution, nor prohibited by the Con- 
stitution of the United States. Education is in its very essence a 
State and local affair. 

But while the American people apparently were taking for granted 
that their liberties would always be with them, cunning Socialist and 
Communist mischief-makers from other lands had infiltrated this 
country and, by the aid of certain of our intellectuals and many of our 
educational institutions, had undertaken to put their ideas into effect. 

Unquestionably, these alien-minded individuals, with their Ameri- 
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can converts, were responsible for the integration decision of the 
Supreme Court of May 17, 1954. That decision did not even pretend 
to be on legal and constitutional grounds. One of the authorities 
most relied on was the Swedish socialist, Gunnar Myrdal, who, after 
a brief stay in this country, attacked the Constitution of the United 
States as “nearly a conspiracy against the common people.” There 
is little doubt that the integration decision was an important part 
of the campaign of the Soviet leaders to conquer the world, especially 
the United States. 

One Israel Cohen, a leading communist in England in 1912 wrote a 
book entitled “A Racial Program for the Twentieth Century.” In 
that book he set forth the Communist policy. The following extract 
from this book was included on page 7633 of the Record as printed 
daily (p. 8559 of vol. 103, pt. 7 of the bound volumes) of the Con- 
gressional Record for June 7, 1957: 

We must realize that our party’s most powerful weapon is racial tension. 
By propounding into the consciousness of the dark races that for centuries 


they have been oppressed by the whites, we can mould them to the program 
of the Communist Party. 

In America, we will aim for subtle victory. While inflaming the Negro 
minority against the whites, we will endeavour to instill in the whites a guilt 
complex for their exploitation of the Negroes. We will aid the Negroes 
to rise in prominence in every walk of life, in the professions and in the world 
of sports and entertainment. 


With this prestige the Negro will be able to intermarry with the whites and 
begin a process which will deliver America to our cause. 

Since the integration Supreme Court decision of 1954, the Supreme 
Court, having assumed legislative power—if not the power to amend 
the Constitution itself—has extended its antisegregation policy to 
many other fields, including playgrounds, swimming pools, trans- 
portation, and so forth. But we, of course, are concerned here only 
with education. 

Thus it would appear that communism is the author of the scheme 
underlying the integration decision whereby the Federal Govern- 
ment is taking away the control of our schools from the States and 
localities. An English Communist appears to have contributed the 
idea and a Swedish Socialist was, as it were, an important consultant. 

Alien infiltration is the cause of the evil which the Talmadge resolu- 
tion seeks to cure. 

There are several reasons why the Talmadge resolution should be 
adopted : 

1. Because, with respect to the schools, it would completely nullify 
the Communist grab for power by way of the Supreme Court through 
the assumption of control over our schools. For so long as our schools 
remain independent, and under State and local control, the ambitions 
of the Communists for conquest of the United States, would have a 
considerable setback ; 

2. Conditions vary in different parts of. the country. From the 
American standpoint, though not from the Communist nor Socialist 
standpoint, what is taught in one section of the country would not 
necessarily be taught in the same way in another part of the coun- 
try. Education is tied up in the minds of American citizens with 
the very heart of their liberties. If they lose control of their educa- 





tion, they will lose control of their children. And part of the very 
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lifeblood of successful Americans has been that, by and large, the 
children have had the benefit of parental care and discipline and the 
parents have had the general control over the schools in which their 
children are taught. 

3. Concentration in the Federal Government of control over any 
public activity always costs more than when it is handled locally. As 
the powers and duties of Government increase arithmetically, the cost 
of them, and the number of personnel required tend to increase almost 
geometrically ; 

4. If this new rule established by the Supreme Court in 1954, by 
which the Court has undertaken to assume control of the schools, is 
to continue in effect, it will be just one more concentration of power 
in the Federal Government—one more Federal control. Further- 
more, it will be just so much support for the current movement toward 
world government through world law. The State Department has 
said that there is now no difference between local and national issues. 

The backers of world law and world government believe we should 
assign to the World Court and the United Nations the right to decide 
which questions are domestic and which international. 

The Senate, in all probability, would never have ratified the charter 
of the United Nations had it not been for section 7 of article II of the 
charter, which says that: 


Nothing contained in the present charter shall authorize the United Nations 
to intervene in matters which are essentially within the domestic jurisdiction of 


any state * * *. 
Yet it is section 7 of article II that the world government people and 
the world law people wish to reverse. 

If we Americans are to keep our liberties, we must preserve the dis- 
tinction between local and national issues, and between national and 
international issues. For if we do not we will be helping along the 
movement to establish a world law, under which all our liberties are 
certain to disappear. 

Hence, Senate Joint Resolution 32 is of vital importance, not only 
because of the single subject with which it deals, namely education; 
but because, if passed, it will be notice to the administration and the 
Supreme Court, as well as to other governments, that the people of 
the United States intend to remain free. 

Naturally, every Communist- and Socialist-infiltrated organization 
in the United States—and that includes most of the means of com- 
munication: press, radio and TV—will oppose this resolution. 

But in our opinion, this subcommittee has not had a more important 
measure before it in a long time. 

Senator Kerauver. Mr. Hart, do you really want to suggest that 
most of the means of communication—press, radio and TV—are Com- 
munist and Socialist infiltrated ? 

Mr. Harr. Yes. I would say that, Senator. I think we in New 
York feel that particularly. 

Senator Kerauver. Well, I just want to register my dissent. 

Mr. Harr. I was told the other day, Senator, by a man who stands 
very high in this country, who was with the FBI many years, that 
there are about 30 newspapers in this country out of all that we have 
in this country—which I think is 1,200 or 1,400 daily newspapers— 
which are entirely independent, and the rest are more or less infil- 
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trated. Those not infiltrated would include the Manchester Leader, 
for instance. 

Senator Kerauver. Mr. Hart, I think that is a very drastic state- 
ment to make. A great many of the newspapers and other media of 
communication have not been friendly toward me. Some of them 
have been friendly and some of them haven’t; but I certainly think 
you are getting far afield when you suggest that our press, radio, TV, 
and communications are Communist and Socialist infiltrated. I think 
we are proud of our means of communication, proud of our press. 
We have a free press, and I think our various means of communica- 
tion and our press have done the finest job in opposing communism 
and socialism and communistic and socialistic infiltration. 

I regret to have any witness make that statement. 

Mr. Harr. I would be very glad to file a supplementary statement 
on that point, Senator. I mean later. I haven’t got it here. But I 
could give you data which I 

Senator Krravver. It is not germane, and I am not going to allow 
this subcommittee to be used for the purpose of defaming our means 
of communication, our press and radio and TY, in this fashion. 

Mr. Hart, what is the National Economic Council ? 

Mr. Harr. The National Economic Council is a membership cor- 
poration formed about 30 years ago and consisting of not over, I 
think, a couple of thousand members and having a paid circulation 
of its economic council letter of perhaps 7,000 or 8,000 as a minimum, 
rising to 30,000 or 40,000 on many issues of our semimonthly issue. 

We are in favor of private enterprise and preserving American in- 
dependence. I think that would sum it up. 

Sunator Keravuver. You are the president. Who are the other 
officers ? 

Mr. Harr. We have a number of 

Senator Kerauver. Have you got a letterhead here? 

Mr. Harr. I don’t think I have, Senator, no. But we have several 
vice presidents, including Vice Admiral Freeman, who is a retired 
vice admiral, and who has been with us some years; Lt. Gen. Pedro 
Del Valle, formerly of the Marines; and a number of civilians; one 
minister of the gospel out in Kentucky. 

I will be glad to send you my letterhead and a folder describing 
our activities. 

Senator Keravuver. All right, sir. I would like to see it. Now, 
what is the purpose of the National Economic Council ? 

Mr. Harr. The purpose is to preserve the traditional American 
way of life, to preserve private enterprise and against socialism and 
communism. 

Senator Kerauver. Are youa lawyer, Mr. Hart? 

Mr. Harr. I practiced many years ago, but I haven’t for 30 years. 
Iam a member of the bar still. 

Senator Krerauver. Of New York ? 

Mr. Harr. Of New York. 

Senator Kerauver. All right. 

Any questions, Mr. Fensterwald ? 

Mr. Frensrerwavp. I would like to ask just two questions which 
were raised by Senator Dodd; and I am asking them on his behalf 
rather than on my own, Senator. 
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Mr. Hart, do you consider the Brown decision as binding until 
reversed by the Supreme Court or superseded by a constitutional 
amendment ? : 

Mr. Harr. Well, I believe that a decision by the Supreme Court igs 
the law of the case and not the law of the land. Nevertheless, I think 
it is built up by a great deal of the press that you were talking about, 
Senator, not to speak of the radio, too, as being the law of the land, 
I have seen a great deal of that in our New York Times and other 
newspapers ; the Washington Post; and it seems 

Senator Kerauver. You are not inferring that the Washington 
Post and New York Times are among those Communist and Socialist 
dominated newspapers. 

Mr. Harr. I certainly think they are Communist infiltrated. Why, 
Senator, only 

Senator Kerauver. Well, Mr. Hart, I can’t say how sorry I am 
that you have come here with that kind of statement. I must say 
it is repulsive tome. I think these newspapers and others are trying 
to do a good job in the public interest. 

Mr. Harr. I think many of them are, I think many of them would 
like to, but. don’t. Why Senator, the proceedings 

Senator Kerauver. Well, I just hate to cut you off, Mr. Hart, but 
I just don’t want to hear any more testimony of that kind. 

Mr. Fensrerwavp. Mr. Hart, you referred to the law of the land. 
I did not refer to that in my question. My question was whether you 
think that the Brown decision, until reversed by the Supreme Court 
or superseded by constitutional amendment, will be binding on all 
lower Federal courts and all State courts. 

Mr. Harr. I think it is very apt te be. I think many of the district 
and circuit judges would follow the Supreme Court even though that 
in our opinion is simply the law of the case and not the law of the 
land. 

Mr. Fensterwap. As a lawyer, can you think of any grounds on 
which a lower Federal judge could refuse to follow the Supreme 
Court’s decision under the same facts ? 

Mr. Harr. There you are answering the question yourself, it seems 
to me, sir. 

Mr. Fensterwaup. My second question, which is on behalf of Sen- 
ator Dodd and which he asked several witnesses, is if this amendment 
were adopted, would there be any requirement left in the Constitution 
that States or local communities would have to furnish equal facilities 
to different groups of citizens, and would it not be possible for States 
to have schools for white children and not Negro children, and vice 
versa? In other words, as Senator Dodd put it, wouldn’t the Tal- 
madge amendment, if adopted, carry us back not to 1954 or even to 
1896, at the time of Plessy v. Ferguson, but rather to 1868 before pas- 
sage of the 14th amendment ? 

Mr. Harr. Summarize that question briefly, will you, please? 

Mr. Fensterwatp. Senator Dodd was of the opinion that, if this 
proposed amendment were adopted, it would exclude from the 14th 
amendment the operation of public schools. Therefore, there would 
be no requirement for the separate-but-equal doctrine; and it was 
his contention that the proposed amendment would take us back to 
the situation before passage of the 14th amendment, as far as opera- 
tion of public schools is concerned. 
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Mr. Harr. Well, I think with all the effects it would have that 
all matters pertaining to schools should be restored without any pos- 
sibility of doubt to the States and the localities. 

Mr. FensteNwALp. In other words, you do not think that the 14th 
amendment should apply to public schools. 

Mr. Hart. I don’t think it should; no, sir. 

Senator Kerauver. All right. I think we have had enough.. Any- 
thing else? Mr. Chumbris? 

Mr. Cuumpris. Speaking on behalf of Senator Langer, Mr. Hart, 
do you believe that the Federal Government should in any instance 
contribute to the States for public schools ? 

Mr. Harr. I don’t see why it should. The money comes right from 
the same people. 

Mr. Cuumpris. Would you go so far as to say that in federally 
impacted areas, where there are either major military installations 
or high concentrations of Federal employees which tax or place an 
undue burden on counties and States to construct schools, that the 
Federal Government should or should not contribute to the building 
of schools ? 

Mr. Harr. That, sir, might be an exception because of the very 
nature of the case; but by and large, we think that the Federal Gov- 
ernment should stay out of the furnishing of State aid for schools. 
It is just one more excuse to spend the taxpayers’ money. 

Mr. Cuumpris. Now, if S.J. Res. 32 were passed and made a part 
of the Constitution, what would be your view as to the effect that it 
would have for the Federal Government to contribute to these fed- 
erally impacted or military areas ? 

Mr. Harr. I should think that would be worked out as part of the 
military expense, but I don’t see why because of that one exception 
the whole policy of leaving the schools to the States and localities 
should be violated. 

Mr. Cuumpris. Do you think under our law today that the Fed- 
eral Government is dominating the administration of the State 
schools ? 

Mr. Harr. It certainly has, since May 17, 1954. It has had the 
most enormous influence just as was intended by the people who were, 
I believe, back of it. 

Mr..Cuumpris. I have no further questions, Mr. Chairman. 

Senator Kerauver. Thank you, Mr. Hart. 

Mr. Harr. Thank you, Mr. Chairman, and gentlemen. 

Mr. Fensterwatp. The next witness, Mr. Chairman, is Mr. William 
M. Beard, past commander in chief, Sons of Confederate Veterans, 
66 Elm Street, Westfield, N.J. 

_ Senator Kerauver. Mr. Beard, you have a lengthy statement. here 
in which you have quite a number of quotations, and any of these 
quotations that you don’t wish to read will be printed in the record. 

Senator Talmadge recommended or suggested you, Mr. Hart, and 
a number of other proponents be invited to come here and testify. 
We have been pleased to invite all of the witnesses that Senator Tal- 
madge has suggested, and you are one of them. 


Let me extend a welcome to you, and tell you that we are glad to 
have you here. 


Mr. Brearp. Thank you, Senator. 
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_ Mr. Fensterwatp. Mr. Chairman, I suggested to Mr. Beard that, 
if he preferred, he could summarize his statement orally and that we 
would print the whole statement either at the beginning or the con- 
clusion of his remarks, as he would desire. 

Senator Kerauver. Do you want to do that? 
Pow Bearp. Yes, if it would please the Senator, I would like to do 

at. 

Senator Keravver. Allright. The entire statement will be printed, 
and Mr. Beard will orally summarize it. 

(The prepared statement of Mr. William A. Beard is as follows:) 


STATEMENT IN SUPPORT OF PROPOSED CONSTITUTIONAL AMENDMENT TO VEST Ex- 
CLUSIVELY IN EACH STATE THE ADMINISTRATIVE CONTROL OF ANY PvuBLIO 
ScHOooL, Pusitic EDUCATIONAL INSTITUTION, OR PUBLIC EpUCATIONAL SYSTEM 
OPERATED BY SuCH STATE OR BY ANY POLITICAL OR OTHER SUBDIVISION THEREOF 


Submitted by William M. Beard, past commander in chief, Sons of Confederate 
Veterans, Westfield, N.J. 


Senators, I am appearing before this subcommittee as the representative of 
the Sons of Confederate Veterans, pursuant to a written authorization signed 
by T. W. Crigler, Jr., of Macon, Miss., commander in chief of the Sons of Con- 
federate Veterans (a copy of which is hereto attached and made a part hereof). 

The preamble of the constitution of the Sons of Confederate Veterans, adopted 
July 1, 1896, declares, inter alia : 

“An unquestioned allegiance to the Constitution of the United States of 
America, largely written and expounded by southern men, the very Magna 
Charta of our liberties; a strict construction of all sections conferring power 
upon the Federal Government, and the implied and understood reservations to 
the States arising therefrom * * *.” 

Articles IX and X of the amendments to the Constitution read: 


“ARTICLE IX 


“The enumeration in the Constitution of certain rights shall not be construed 
to deny or disparage others retained by the people.” 


“ARTICLE X 


“The powers not delegated to the United States by the Constitution, nor pro- 
hibited by it to the States, are reserved to the States respectively, or to the 
people.” 

(The first 10 amendments became effective November 3, 1781.) 

Section 8 of article I of the U.S. Constitution enumerates the powers of the 
Congress. This section contains no grant of power to the Congress to control, 
regulate or determine the manner in which any public school, public educa- 
tional institution, or public educational system may be operated. 

The last paragraph of section 8, reads: 

“To make all laws which shall be necessary and proper for carrying into 
execution the foregoing powers and all other powers vested by this Constitution 
in the Government of the United States, or in any department thereof.” 

This so-called grant of implied powers is not broad enough nor elastic enough 
to grant any power over any public school, public educational institution or pub- 
lic educational system operated by any State. 

Therefore, the Congress has no power, express or implied, to regulate or 
eontrol any public school, or public educational institution, or public educa- 
tional system operated by a State. 

There is grave concern that the American schools are moving toward a 
national system of examinations, administered by the Federal Government. 
Frederick M. Rauberger, commissioner of education of New Jersey, stated in 
Atlantic City on February 16, 1959, that a proposed $1,400,000 research project 
of the U.S. Office of Education “lets the camel’s nose into the tent.” 

The U.S. Constitution was erected upon the fundamental principle that 
Government derives its just powers from “the consent of the governed.” There 
fore, a law written by agents of the people in contradiction to the real will of 
the people leads to disobedience, disregard, or repeal. 


that, 
at we 


to do 
inted, 
»WS :) 


sT Ex- 
PUBLIO 
YSTEM 
HEREOF 


derate 


tive of 
signed 
»f Con- 
ereof). 
idopted 


ates of 
Magna 
’ power 
‘ions to 


nstrued 


nor pro- 
r to the 


s of the 
control, 
ec educa- 


ing into 
stitution 


ec enough 
n or pub- 


rulate or 
ie educa- 


oward a 
‘ernment. 
stated in 
h project 


iple that 
” There 
al will of 


STATE CONTROL OVER PUBLIC SCHOOLS 73 


The issue of enforced integration in the schools in the several States has 
many phases, legal, moral, sociological, and political. Conformity by coercion 
is the device by which freedom has been destroyed and totalitarianism has 
been substituted. Conformity means that everybody must think alike, act alike, 
and obey the edicts of a central authority. 

In 1781 the Thirteen Original States entered into a “confederation” and 
drew up articles, one of which read: “Each State retains its sovereignty, free- 
dom, and independence, and every power, jurisdiction and right which is not 
by this confederation expressly delegated to the United States.” The inde- 
pendent States were willing to join together as the “United States” and to 
give to the “Union” certain enumerated powers, but they reserved to them- 
selves all other powers. They reserved the principle of “States’ rights.” 

When the Revolutionary War ended, England and the United States signed 
a peace treaty, which began: 

“His Brittanic Majesty acknowledges the said United States, viz: New 
Hampshire, Massachusetts’ Bay, Rhode Island and Providence Plantations, 
Connecticut, New York, New Jersey, Pennsylvania, Delaware, Maryland, Vir- 
gina, North Carolina, South Carolina, and Georgia, to be free, sovereign, and 
independent States.” 

Therefore, England made peace, not with the “confederation,” but with 13 
independent States. 

Our Founding Fathers realized that they could not apply a rule of con- 
formity over the people of the several States. Therefore, they reserved to the 
States the right to solve their individual sociological problems, otherwise the 
Constitution could not have been ratified. 

Education is another power reserved to the States. The maintenance of law 
and order has been primarily a State and city responsibility. Conformity can- 
not be enforced where the customs and morals of the people are in conflict with 
statutory law. The Government cannot legislate morals. This was demon- 
strated by our experience with the 18th amendment. When we interpose Federal 
authority, we disregard local self-government, thereby impairing the right of 
self-government. Today the Supreme Court is attempting to compel the minor- 
ity in the South to conform to the supposed will of the majority of the North. 
Does the Court intend to strike down the principle of States rights altogether? 
The individual rights of association, the practice of religion, the right to educate 
our children in accordance with our local customs and traditions, the right of 
the minority to pursue its own religious or racial customs have been recognized 
as just and legal principles. Majority, as well as minority, groups have an 
equal right to freedom of association or nonassociation. Such association or 
nonassociation must be voluntary and not coerced. 

In the October 3, 1958, issue of U.S. News & World Report, David Lawrence 
writes: 

“To deplore the closing of public schools in Virginia and Arkansas and to say 
the consequences could be ‘disastrous’ is to say that the people of these two 
States cannot possibly achieve by private schools what they have hitherto 
achieved through public schools. 

“Maybe the people of Virginia and Arkansas will not succeed in giving their 
children better schooling through private institutions, but at least they have 
the right to try. For there is no right on the part of the President or anyone else 
in the Federal Government to seek to control the educational processes of the 
several States. This is a matter which Congress again and again has said in its 
laws must remain ‘forever’ in the ‘exclusive control’ of the States. This same 
Janguage was in the law recently passed by Congress admitting Alaska to the 
Union. 

“Nor is the maintenance of public schools necessarily a State’s legal obliga- 
tion. Each State can, within its discretion, provide public schools or decide 
to aid private schools. This, too, has been upheld for many years by the 
Supreme Court.” 

Hon. M. T. Phelps, senior justice of the Arizona State Supreme Court, in com- 
menting on the desegregation decision of 1954, Brown v. Board of Education, is 
— as saying on page 1, the Arizona Republic, Phoenix, Ariz., September 19, 

“It is the design and purpose of the (United States Supreme) Court to usurp 
the policymaking powers of the Nation. * * * By its own unconstitutional 
pronouncements, it would create an all-powerful centralized Government in 
Washington and the subsequent destruction of every vestige of States rights 


expressly and clearly reserved to the States under the 10th amendment of the 
Constitution. 
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«“* * * Regardless of what we, as individuals, may think about the justice 
or injustice of segregation, I assert without hesitation or reservation that the 
decision was not based upon logic or law. 

“I further charge that the processes followed in reaching the decision’s con- 
clusion violate all procedure of due process known to American jurisprudence 
* * * Jf the Court is much longer permitted to destroy States rights by proe- 
ess of attrition, as it has been doing, we will see Washington clothed with 
powers so strong that the people will be as helpless to curb its tyranny over them 
as they arein Russia today * * *.” 

The Honorable James F. Byrnes, former Justice of the Supreme Court of the 
United States, has written (U.S. News & World Report, May 18, 1956) : 

“Two years ago, on May 17, 1954, the Supreme Court of the United States 
reversed what had been the law of the land for 75 years and declared uncon- 
stitutional the laws of 17 States under which segregated public-school systems 
were established. 

“The Court did not interpret the Constitution—the Court amended it. 

“We have had a written Constitution. Under that Constitution the people of 
the United States have enjoyed great progress and freedom. The usurpation by 
the Court of the power to amend the Constitution and destroy State govern- 
ments may impair our progress and take our freedom. 

“An immediate consequence of the segregation decision is that much of the 
progress made in the last half century of steadily advancing racial amity has 
been undone, Confidence and trust have been supplanted by suspicion and dis- 
trust. The races are divided and the breach is widening. The truth is, there 
has not been such tension between the races in the South since the days of 
Reconstruction. 

“One threatened consequence is the closing of public schools in many States 
of the South. 

“A further consequence is the harm done to the entire country by the dem- 
onstrated willingness of the Supreme Court to disregard our written Constitution 
and its own decisions, invalidate the laws of States, and substitute for these a 
policy of its own, supported not by legal precedents but by the writings of 
sociologists. 

“Today, this usurpation by the Court of the power of the States hurts the 
South. Tomorrow, it may hurt the North, East, and West. It may hurt you.” 

In the case of Plessy v. Ferguson, the U.S. Supreme Court, in construing a 
statute providing for segregation of the races on railroad trains, held that a 
statute providing for separate but equal facilities was not in violation of the 
14th amendment to the Constitution. Thereafter, the Supreme Court, in several 
cases involving schools, upheld this doctrine. The Supreme Court, when it 
included such great and learned judges as Chief Justice Taft and Justices 
Holmes, Brandeis, and Stone, unanimously said that segregation in public 
schools had been “many times decided to be within the constitutional power of 
the State legislatures to settle without interference of the Federal courts under 
the Federal Constitution.” 

Hon. John J. Parker, Chief Judge of the Fourth Circuit, presided over the 
three-judge court when the suit from Clarendon County, 8.C., was argued. This 
court held that, under the decisions of the U.S. Supreme Court from 1896 to that 
date, the segregation provisions of the Constitution and the statutes of South 
Carolina were not in violation of the 14th amendment. 

An appeal was taken upon this decision to the U.S. Supreme Court. Instead 
of writing an opinion within a few months, the Supreme Court announced after 
many months that the cases should be reargued and that counsel should direct 
their arguments to certain questions, the first of which was, “What evidence is 
there that the Congress which submitted, and the State legislatures and con- 
ventions which ratified, the 14th amendment contemplated, or did not contem- 
plate, understood or did not understand, that it would abolish segregation in 
public schools?” 

This question indicates that the majority of the Court was not then satisfied 
that Congress and the State legislatures did contemplate that the amendment 
would prohibit segregation in public schools. 

The attorneys representing the parties and the attorneys general of many 
States having segregation statutes, filed briefs. The overwhelming preponderance 
of the legislative history demonstrated that the abolition of segregation in public 


schools was not contemplated by the framers of the 14th amendment, or by the 
States. 
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Section I of the 14th amendment, like section I of the Civil Rights Act of 1866, 
was meant to apply neither to jury service, nor suffrage, not antimiscegenation 
statutes, nor segregation. The disappointment which Thaddeus Stevens ex- 
pressed in the House supports this conclusion. 

The Supreme Court having theretofore interpreted the 14th amendment to apply 
to jury service and other matters not specifically delegated by the Constitution 
to the Federal Government, believed that the validity of those decisions would be 
questioned, unless the Court held the 14th amendment to apply to schools, 
But the Court overlooked a distinction: Plessy v. Ferguson, where the Supreme 
Court had held that State laws providing separate but equal school facilities 
did not deny a constitutional right. The control of schools had been proposed 
by some framers of the 14th amendment and rejected. There was no legislation 
by Congress prohibiting segregated schools. 

Once the Supreme Court becomes committed to a policy of expanding the Con- 
stitution in order to justify previous expansions, there is no turning back. 
Each time the Court “reads into” the Constitution something which was never 
there, another segment of the people will be the victims. 

The decisions of the Supreme Court must be accepted by the courts of the United 
States, but net necessarily by the court of public opinion. 

One hundred representatives of the people of the U.S. Congress have issued 
a manifesto criticizing this deeision, ._There is ample precedent for criticism 
by the people. 

After the Dred Scott decision, Abraham Lincoln eriticized the Court, declaring 
the decision erroneous and pledging the Republican Party to “do what we can 
to have it overruled.’”’ On March 9, 1937, President Franklin D. Roosevelt criti- 
cized the Supreme Court in these words: “The Court, in addition to the proper 
use of its judicial functions, has improperly set itself up as a third house of 
Congress—a superlegislature, as one of the Justices called it—reading into the 
Constitution words and implications which are not there.” 

Thirty-six State chief justices recently adopted a report criticizing the Supreme 
Court of the United States, declaring that the Court “has tended to adopt the 
role of policymaker without proper judicial restraint.’ Of the 48 State chief 
justices, 36 voted for the resolution, 8 voted against the resolution, 2 members 
abstained from voting and 4 were not present. I quote the following from this 
report : 

“It is our earnest hope, which we respectfully express, that the great Court 
exercise to the full its power of judicial self-restraint by adhering firmly to 
its tremendous, strictly judicial powers and by eschewing, so far as possible, 
the exercise of essentially legislative powers when it is called upon to decide 
questions involving the validity of State action, whether it deems such action 
wise or unwise. The value of our system of federalism, and of local self- 
government in local matters which it embodies, should be kept firmly in mind, 
as we believe it was by those who framed our Constitution. 

By its abandonment of the principle of stare decisis, the Supreme Court since 
1932 has overruled 36 cases of its own body of case law. That is 7 more than 
the 29 previous decisions of the Supreme Court overruled in the 142 years from 
1789 to 1932. 

We have seen the tragic results of integration in this city. Between 60 
percent and 70 percent of the pupils in the public schools of the Capital of the 
Nation are Negroes. There has been an exodus of white families from Wash- 
ington into Virginia. Many families, at great financial hardship, have placed 
their children in private schools. 

Integration poses many problems, but the fundamenta] problem is the deter- 
mination of those who lead the fight for integration is to break down the social 
barriers in childhood and during the period of adolescence and ultimately bring 
about the intermarriage of the races. Because the white people of the South 
are unalterably opposed to such intermarriage, they are unalterably opposed to 
abolishing segregation in the schools. 

Disraeli wrote, ‘‘No man will treat with indifference the principle of race. It 
is the key to history.” 

Today in 23 of the States, intermarriage of the races is prohibited by law. 
These laws reflect the fear of mongrelization of the white race. 

Abraham Lincoln, who was certainly not a racist, said: 

“T will say, then, that I am not, nor ever have been in favor of bringing about 
in any way the social and political equality of the white and black races; that 
I am not, nor ever have been, in favor of making voters or jurors of Negroes, 
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nor of qualifying them to hold office, nor to intermarry with white people, and 
I will say in addition to this that there is a physical difference between the 
white and black races which I believe will forever forbid the two races living 
together on terms of social and political equality, and inasmuch as they cannot 
so live, while they do remain together there must be the position of superior and 
inferior, and I, as much as any other man, am in favor of having the superior 
position assigned to the white race” (pp. 145-146, vol. 3, Collected Works of 
Abraham Lincoln. Roy P. Basler, Rutgers Univ. Press, 1953). 

The children of the South are entitled to a public school education in schools 
established, financed, and operated by local people, who alone, and not the 
Federal Government or any division or agency thereof, shall determine in what 
manner the schools attended by their children shall be administered. 

The principle of local self-government—local self-determination—is the bed- 
rock of American liberty. The principle of local self-government is the greatest 
contribution of the Anglo-Saxon race. 

I quote from the National Defense Education Act passed by the 2d session of 
the 85th Congress. 

“The Congress reaffirms the principle and declares that the States and local 
communities have and must retain control over and primary responsibility for 
public education.” 

Congress provided in 6(j) Alaska Statehood Act: 

“The schools and colleges provided for in this act shall forever remain under 
the exclusive control of the State, or its governmental subdivisions * * *.” 

If Alaska, a new State, is entitled to this right, certainly all of the States in 
the Union, North and South, East and West, are entitled to the same right. 

The Supreme Court has ignored the principle that education is one of the 
powers reserved to the States. It has seen fit to desegregate the public schools 
of the South by holding that the 14th amendment abolished segregation in the 
public schools. 

The dubious origin of the 14th amendment needs to be studied to be under- 
stood, particularly since it is being used by the Supreme Court as an implement 
for the invasion of areas formerly reserved to State regulation, or to individual 
or group action, and for breaking down established systems of racial segregation 
and setting up compulsory racial interassociation—in effect, compulsory racial 
integration. The ‘equal protection of the laws” clause and the “privileges or 
immunities” clause of the 14th amendment are those most frequently invoked to 
strike down segregation statutes. 

The part of article V of the U.S. Constitution which set forth the procedure 
for amending the Constitution reads as follows: 

“The Congress, whenever two-thirds of both Houses shall deem it necessary, 
shall propose amendments to this Constitution * * * which * * * shall be valid, 
to all intents and purposes, as part of this Constitution, when ratified by the 
legislatures of three-fourths of the several States.” 

Two steps in the amending process are necessary: (1) Submission by the Con- 
gress; (2) ratification by the legislatures of three-fourths of the States. When 
article V in the Federal Constitution was being debated, Alexander Hamilton, 
in arguing in favor of giving this power of initiating an amendment proposed 
in Congress, said, “There could be no danger in giving this power, as the people 
would finally decide in the case.” 

Contrast Hamilton’s concept with the action of a “rump Congress” in 1867 
and 1868, when it arrogated to itself the power to force ratification of a rejected 
amendment, through coercing ratifications by several of the rejecting States. 

The 14th amendment was submitted by a two-thirds vote of the quorum pres- 
ent in each House of Congress, which was a “rump Congress.” Under the con- 
stitutional provisions that, “Each House shall be the judge of the elections, re- 
turns and qualifications of its own members * * *”, each House had excluded all 
persons appearing with credentials as Senators or Representatives from the 10 
Southern States of Virginia, North Carolina, South Carolina, Georgia, Florida, 
Alabama, Mississippi, Louisiana, Arkansas and Texas. Had these 10 Southern 
States not been summarily denied their constitutional rights of representation 
in Congress through the ruthless use of the power of each House to pass on the 
election and qualifications of its Members, this amendment proposal would never 
have been submitted. It would have been impossible to secure a two-thirds 
vote for the submission of the proposed 14th amendment, particularly in the 
Senate if the excluded members had been permitted to enter and vote. 
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When the 14th amendment was submitted, these 10 Southern States which had 
been excluded from representation in Congress had existing governments and 
legislatures. Congress had sought to avoid extending any recognition to these 
existing State governments, and the legality of these governments, in what the 
radical majority in Congress termed the Rebel States, was disputed in some 
quarters. However, in practically all of these 10 States these governments were 
the only governments then in existence and these legislatures being the only 
legislatures then existing in these States, were in June 1866 the only legislatures 
in these States to which the 14th amendment could be then submitted “to the 
legislatures of the several States.” 

These 10 State governments had received presidential recognition and through 
their legislators they had participated actively in the then recent ratification 
and adoption of the 13th amendment abolishing slavery. 

When the proposed 14th amendment was submitted to the legislatures of the 
several States, it needed to have ratification by 28 States, being three-fourths 
of the 37 States. It was never ratified by California. It was rejected by the 
three border States of Kentucky, Delaware, and Maryland. It was also re- 
jected during the latter part of 1866 and the early part of 1867 by the legisla- 
tures of the 10 Southern States, including Louisiana, whose Senators and Rep- 
resentatives had been excluded from seats in Congress. Ratification of the 
14th amendment was, therefore, impossible unless and until some of these 
rejections were reversed. With 37 States in all, 10 rejections were sufficient 
to prevent the adoption of the proposed amendment. The 13 rejections, by the 
10 Southern States and 3 border States, were more than sufficient to block 
ratification, even if all other States finally ratified. 

The Louisiana Legislature, which rejected the 14th amendment early in 
1867, had been elected under the Louisiana constitution of 1864 and functioned 
under this constitution. This constitution had been adopted by a convention 
held in New Orleans under the auspices of the Federal authorities acting largely 
en suggestions and directions from President Lincoln. It was clearly a re- 
establishment and continuation of the Louisiana State government as it had 
existed before secession. This Louisiana Legislature, by Act 4 of 1867, adopted 
a joint resolution declaring “‘that the State of Louisiana refuses to accede to 
the amendment of the Constitution of the United States proposed as article 
xEV:” 

The radicals in the Congress had a majority by over a two-thirds vote, from 
which all representation of the 10 Southern States was excluded. They passed 
the Reconstruction Act of March 2, 1867. One of the major objectives of this 
act was the attainment of ultimate ratification of the 14th amendment through 
compelling and coercing ratification by the 10 Southern States which had 
rejected it. The act referred to the 10 Southern States as Rebel States. It 
recited that “No legal State government” existed in these States. It placed 
these States under military rule. Louisiana and Texas were grouped together 
as the Fifth Military District and placed under the domination of an Army 
officer appointed by the President. All civilian authorities were placed under 
the control of the military government. 

This act, as supplemented, completely deprived these 10 States of all their 
powers of government and autonomy until such time as Congress should ap- 
prove the form of a reorganized State government conforming to the specifica- 
tions set forth in the act and should have recognized the States as again entitled 
to representation in Congress. It further provided that each excluded State 
must ratify the 14th amendment in order to again enjoy the status and rights 
of a State, including representation in Congress. Senator Doolittle, of Wis- 
consin, a conservative Republican during the floor debate on the bill, said: 
“My friends, I shall say what has been said all around me, what is said every 
day—the people of the South have rejected the constitutional amendment, and 
therefore, we will march upon them and force them to adopt it at the point 
of the bayonet, and establish military power over them until they do adopt it.” 

The Founding Fathers of our Constitution never contemplated or under- 
stood that ratification of a proposed constitutional amendment by a State 
could lawfully be compelled at the point of a bayonet and subjecting all aspects 
of civil life in a recalcitrant State to continued military rule until the State 
recanted and ratified the amendment under the duress of continued and com- 
pelling force. President Johnson vetoed the Reconstruction Act, denouncing it 
asa “bill of attainder against 9 million people at once.” The act was promptly 
passed over the President’s veto by the required two-thirds majority in each 
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House. Military rule took over in 10 Southern States to initiate the process 
of forcing a subjugated people to an ultimate acceptance of the 14th amend- 
ment. 

Relief from the oppressive and unconstitutional features of the Reconstruction 
Act was sought in vain in the courts. Three times the Supreme Court found 
some reason for not deciding these constitutional issues. The Supreme Court 
at that time failed in these cases to measure up to the standard of the judiciary 
in a constitutional democracy. If the Reconstruction Act was unconstitu- 
tional, the people oppressed by it were entitled to protection by the judiciary 
against such unconstitutional oppression. 

In Mississippi v. Johnston (4 Wall. 475), and in Georgia v. Standard (6 Wall. 
50), and in ew parte McCardle (6 Wall. 318), the Supreme Court permitted 
Congress to evade a judicial determination of the constitutionality of the Re- 
construction Act. As a result of these three decisions, enforcement of the Re- 
construction Act against the Southern States, helpless to resist military rule 
without the aid of the judiciary, continued. Puppet governments were founded 
in these various States under military auspices. New State constitutions were 
adopted by legislators composed of freed Negroes, scalawags, and northern 
carpetbaggers, conforming to the requirements of Congress. One by one these 
puppet State governments ratified the 14th amendment, which their more in- 
dependent and legal predecessors had rejected. In July 1868 the ratifications 
of this amendment by the puppet governments of 7 of the 10 Southern States, 
including Louisiana, gave more than the required ratification by three-fourths 
of the States and resulted in a joint resolution adopted by Congress and a 
promulgation by the Secretary of State declaring the 14th amendment ratified 
and in force. 

In Georgia v. Stanton (6 Wall. 50), the Supreme Court declined to entertain 
a suit attacking the constitutionality of the Reconstruction Act on the ground 
that the issues raised were political and not justiciable. 

Ratifieation in the Southern States came finally as a coerced result through the 
legislators of the puppet government created by the Reconstruction Act, after 
rejection of the amendment by the prior State legislatures. 

If plain coercion under the Reconstruction Act be not regarded as nullifying 
the ratification votes of the Southern States recorded by puppet legislators 
obeying the orders of their masters, these puppet legislators have no power to 
speak on matters of legislative intent ex post facto for the States which they 
represented in voting for ratification. These States, as soon as they were free 
of Federal coercion, repudiated and disestablished these puppet governments 
and all that went with them. 

The question arises—upon analysis of the provisions of article V and a study 
of the history of the evolvement of this article in the Federal Constitution of 
1787—whether these coerced ratifications should be decreed null and void as the 
product of a usurpative invasion by Congress into an area, the ratification or 
rejection process, from which it is excluded by article V. To permit Congress 
to have a decisive and controlling part in the final decision on ratification or 
rejection of a proposed constitutional amendment would constitute a clear dis- 
regard of the plain intent of the Founding Fathers concerning the meaning and 
effect of article V. Congressional coercion intruding into and upon the ratifica- 
tion process is contrary to the understanding between Madison and Hamilton 
when, following Hamilton’s frank statement that the power of final decision in 
an amendment proposal should be vested in the people, these two great states- 
men cooperated in setting up the amendment procedure. 

It may be contended that after a lapse of more than 80 years it is too late 
to question the constitutionality or validity of the coerced ratifications of the 
14th amendment, even on constitutional and serious grounds. The answer is that 
there is no statute of limitations that will cure a gross violation of the amend- 
ment procedure laid down by article V of the Constitution. Precedents are not 
lacking for the successful assertion of constitutional procedures which have 
been flouted or ignored over long periods of time. In Erie Railroad Co. v. Tomp- 
kins, the Court on a constitutional point reversed its jurisprudence of more than 
90 years’ standing. The Court held a doctrine involving statutory construction 
would not be reexamined and upset after that lapse of time, but that the true 
doctrine on the constitutional point, once resolved, must be given effect, regard- 
less of the lapse of time. 

This principle should apply with respect to the 14th amendment. If the 
coerced and enforced ratifications of the 14th amendment by the Southern 


ie 


is 
rs 


LO 


ae 
ts 


of 
ne 


SS 
Or 


1d 
A- 
yn 
in 


te 
he 
at 
d- 
ot 
ve 
Lp- 
an 
on 
ue 
rd- 


rn 


STATE CONTROL OVER PUBLIC SCHOOLS 79 


States in 1868, compelled by congressional duress, constituted an infraction of 
the amendment procedure ordained by article V of the Constitution, these 
enforced ratifications are just as violative of the provisions of article V in 
1954 as they were in 1868. 

Article V of the Constitution was violated and flouted by the 1868 coerced 
ratifications of the 14th amendment, and the only conclusion which can be 
drawn from the coerced ratifications of the 14th amendment is that the 14th 
amendment was never legally adopted. 

“The Present South,” at page 277, 1904, written by E. G. Murphy, of Mont- 
gomery, Ala., contains the following paragraph: 

“* * * the South in establishing the dogma of race integrity has done so, 
not in order to enforce a policy of degradation, but simply to express her own 
faith in a policy of separation. Her desire is not to condemn the Negro forever 
to a lower place but to accord him another place. She believes that where two 
great racial masses, so widely divergent in history and character, are involved 
in so much of local and industrial contact, a clear demarcation of racial life 
is in the interest of intelligent cooperation, and—in spite of occasional hard- 
ships—is upon the whole conservative of the happiness of both.” 

The Supreme Court decision, in opening the way for legal compulsory inte- 
gration when Negroes apply for admission to white schools, arrested the real 
progress which had been made in all of the Southern States in the gradual 
elimination of any forms of legal compulsory separation. The intention of 
a legislative body is the controlling principle in the interpretation of statutory 
law. It has been clearly shown that the Congress which proposed the 14th 
amendment operated segregated schools. Therefore, the Supreme Court has 
held, again and again, that the “separate but equal doctrine” is not, per se, 
a violation of the intent of the 14th amendment. The operation of the public 


‘school system by the various States, according to varying conditions, is esSen- 


tially a legislative matter, and the power to operate such a school system was 
never delegated to the Federal Government by the States, 

The Supreme Court of the United States is supreme only on Federal questions; 
State courts are supreme on those powers which were reserved to the States; 
and neither the State nor the Federal courts have the power to legislate. 

There is little doubt that the Supreme Court’s decision in the segregation 
cases has set back the cause of the Negro in the South by more than a generation. 
The Negro may, through the decision of the Supreme Court, force his way into the 
white schools, but he will not force his way into white hearts, nor earn the 
respect he seeks. What the evolution of race relations was slowly and wisely 
achieving has been arrested by the revolutionary decision of the Supreme Court. 

Since the Supreme Court has ignored the 10th amendment, and since the 
14th amendment, upon which they have based their decision in the segregation 
eases is of the most doubtful origin, it follows that the control of schools, regard- 
less of the 14th amendment, should be reserved to the States. 

I, therefore, submit that the only satisfactery solution of the problems posed 
by the desegregation cases is the adoption of the proposed amendment to the 
Constitution of the United States, which reads: “Administrative control of any 
public school, public educational institution, or public educational system oper- 
ated by any State or by any political or other subdivision thereof, shall be vested 
exclusively in such State and subdivision and nothing contained in this Con- 
stitution shall be construed to deny to the residents thereof the right to deter- 
mine for themselves the manner in which any such school, institution, or system 
is administered by such State and subdivision.” 

I respectfully request and strongly urge the adoption of this amendment, which 
will end the “second tragic era” in the South. 

Respectfully submitted. 


ORAL STATEMENT OF WILLIAM A. BEARD, PAST COMMANDER IN 
CHIEF, SONS OF CONFEDERATE VETERANS, WESTFIELD, N.J. 


Mr. Brarp. Thank you. I am appearing before this subcommit- 
tee as the representative of the Sons of Confederate Veterans, pur- 
suant to a written authorization signed by Tom White Crigler, who 
is the national commander in chief of the organization. 

The preamble—— 
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Senator Krerauver. That is T. W. Crigler, Jr., commander in chief, 
Sons of Confederate Veterans. He lives at Macon, Miss. ? 

Mr. Bearp. Macon, Miss. 

Senator Keravver. All right, sir. 

Mr. Bearp. The preamble of the constitution of the Sons of Con- 
federate Veterans, which was adopted on July 1, 1896, declares, 
among other things: 

An unquestioned allegiance to the Constitution of the United States of Amer- 
ica, largely written and expounded by southern men, the very Magna Charta of 
our liberties ; a strict construction of all sections conferring power upon the Fed- 


eral Government, and the implied and understood reservations to the States 
arising therefrom * * * 


Article [IX of the amendments to the U.S. Constitution reads: 


The enumeration in the Constitution of certain rights shall not be construed 
to deny or disparage others retained by the people. 


And, then, the 10th amendment, reads: 


The powers not delegated to the United States by the Constitution, nor pro- 
hibited by it to the States, are reserved to the States respectively, or to the 
people. 

Congress has no power, express or implied, to regulate any public 
school, any public educational system, or any educational institution. 
That power under the Constitution was reserved to the States under 
the doctrine of the reserved powers. 

Now, our Constitution was erected upon the fundamental princi- 
ple that government derives its just powers from the consent of the 
governed. Therefore, any law written by agents of the people in 
contradiction to the real will leads to disobedience, disregard, or re- 
peal. 

The issue of enforced integration in the schools in the several 
States has many phases. It has legal, moral, sociological, and po- 
litical phases. Conformity is the device that has been used in all 
totalitarian countries by which freedom has been destroyed. Con- 
formity means that everybody must think alike, act alike, and obey 
the edict of central authority. 

When the Articles of Confederation were adopted in 1781, each 
State retained its sovereignty, its freedom, and its independence, and 
every power, jurisdiction, and right which was not expressly conferred 
upon the United States or upon the Congress. When the Revolu- 
tionary War ended and King George III made a treaty of peace 
with the United States, he made it with the United States and then 
there was spelled out in that treaty the individual 13 States, which 
indicates that they were 13 independent States. 

Our Founding Fathers realized that they could not apply a rule of 
conformity over these 13 States, that each State had its own par- 
ticular and peculiar customs, and therefore these reserved powers were 
reserved to the States, and the Constitution could never have been 
adopted had it not been for these powers being reserved to the States, 
all powers except those expressly granted to the Federal Government 
or implied to the Federal Government under section 8, that last para- 
graph. 

The individual rights of association, practice of religion, and the 
right to educate our children in accordance with local customs and 


pro- 
the 


blic 
ion. 
der 


nci- 

the 
> in 
Te. 


eral 


po- 
. all 
‘on- 
»bey 


each 

and 
rred 
rolu- 
yeace 
then 
‘hich 


le of 

par- 
were 
been 
tates, 
ment 
para- 


d the 
s and 


STATE CONTROL OVER PUBLIC SCHOOLS 81 


traditions, the right of the minority to pursue its own religious and 
its own racial customs, have always been recognized as just and legal 
principles. Majority as well as minority groups have an equal right 
to freedom of association or nonassociation, and such association or 
nonassociation must be voluntary and not coerced. 

Mr. David Lawrence wrote in the October 3, 1958, issue of U.S. 
News & World Report that Congress had again and again said that 
the States must have exclusive control over the educational processes 
in the States. 

And Hon. M. T. Phelps, senior justice of the Arizona State Supreme 
Court, in commenting on the desegregation decision of the Supreme 
Court, say that regardless of what we as individuals may think about 
the justice or injustice of segregation— 

I assert without hesitation or reservation that the decision was not based 
upon logic or law. 

And Hon. James F. Byrnes, who was a former Justice of the Su- 


preme Court of the United States, has written—I don’t want to quote 
all of this, but— 


Two years ago, on May 17, 1954, the Supreme Court of the United States 
reversed what had been the law of the land for 75 years and declared unconsti- 


tutional the laws of 17 States under which segregated public-school systems were 
established. 


Justice Byrnes said that the Court did not interpret the law; the 
Court snathded it. 

Senator Kerauver. You mean the Constitution. 

Mr. Bearp. Yes, sir; the Constitution. 

And we have this written Constitution, and under this Constitution 
we have enjoyed great progress and freedom, and he says the usurpa- 
tion by the Court of the power to amend the Constitution and destroy 
State governments may impair our progress and take our freedom. 

Now, he makes a very valuable point, that the immediate conse- 
quence of this segregation decision was that much of the progress.that 
has been made in the last half century of steadily advancing racial 
amity has been undone, and that there is more friction today than 
ever before. 

And I would like to state here that I am just as much interested in 
seeing that the public schools are operated on a separate-but-equal 
basis for both white and colored children, and I am very much con- 
cerned over conditions now existing in the South, and their disastrous 
effects not only upon the white children but upon the colored children 
as well. 

Now, in this case of Plessy v. Ferguson, supra, the U.S. Supreme 
Court in construing a statute providing for the segregation of the 
races on railroad trains, held that a statute providing for separate 
but equal facilities was not in violation of the 14th amendment of 
the Constitution, and thereafter the Supreme Court in several cases 
involving education upheld this doctrine. 

When the Supreme Court included Chief Justice Taft, Justices 
Holmes, Brandeis, and Stone, they unanimously said that segregation 
in the public schools had many times been decided to be within the 
constitutional power of the State legislatures to settle without any 
interference of the Federal court. 
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Hon. John J. Parker, who was chief judge of the Fourth Circuit, 
presided over the three-judge court when the suit from Clarendon 
County, S.C., was argued, and that court held under the decisions 
of the Supreme Court from 1896 to date that the segregation provi- 
sions of the Constitution and the statutes of South Carolina were 
not in violation of the 14th amendment, and when the appeal was 
taken from the decision of this three-judge court to the U.S. Supreme 
Court, the Justices posed this question, among others: 

What evidence is there’ that the Congress which submitted, and the State 
legislatures and conventions which ratified, the 14th amendment contemplated, 
or did not contemplate, understood or did not standstand, that it would abolish 
segregation in public schools? 

The Supreme Court asked for briefs, not only from the counsel but 
from other interested parties who appeared as amici curiae, and 
when the attorneys who represented these parties and the attorneys 
general of the States filed their briefs, they demonstrated by over- 
whelming preponderance of the legislative history that the abolition 
of segregation in the public schools was not contemplated by the 
framers of the 14th amendment. In fact, those framers permitted 
segregation to exist here in Washington. 

The Supreme Court has interpreted the 14th amendment to apply 
to jury service and other matters not specially delegated by the Con- 
stitution to the Federal Government. But Plessy v. Ferguson laid 
down a different doctrine with respect to the schools. Once the Su- 
preme Court becomes committed to a policy of expanding the Con- 
stitution in order to justify previous expansions, there is no turning 
back, Each time the Court reads into the Constitution something 
that was never there, another segment of the people will be the victims. 

Now, the decisions of the Supreme Court must be accepted by the 
courts of the United States, but they are not necessarily accepted by 
the court of public opinion. The congressional manifesto that was 
signed by the 100 Members of Congress some time ago was something 
that some regarded as revolutionary, but there was ample precedent 
for such criticism. 

After the Dred Scott decision in 1857, Abraham Lincoln criticized 
the decision of the Supreme Court. He said it was erroneous and 
pledged the Republican Party to do what they could to have it over- 
ruled 

And President Franklin D. Roosevelt in 1937 said, in criticizing 
the Supreme Court: 

The Court, in addition to the proper use of its judicial functions, has im- 
properly set itself up as a third house of Congress—a superlegislature, as one 
of the Justices called it—reading into the Constitution words and implications 
which are not there. 

And then we are familiar with the action taken by 36 State chief 
justices in their report that criticized the Supreme C ourt in not exer- 
cising sufficient judicial restraint. By its abandoning of the principle 
of st: anding by the decision, the Supreme Court since 1932 has over- 
ruled 36 cases of its own body of case law. That is 7 more than the 
29 previous decisions of the Supreme Court overruled in the 149 years 
from 1789 to 1932. 

We have seen the tragic results of integration in this city, with 60 
to 70 percent of the pupils in the public schools being Negroes. The 
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white families have made an exodus from Washington and have set- 
tled in Virginia and Maryland. Many families, although not able 
to do so, have placed their children in private schools. 

Integration poses many problems, but the fundamental problem 
is the determination of those who lead the fight for integration to 
break down the social barriers in childhood and during the period of 
adolescence and ultimately bring about the intermarriage of the races. 
Because the white people of the South are unalterably opposed to 


such intermarriage, they are unalterably opposed to abolishing segre- 
gation in the schools. 


Disraeli wrote: 

No man will treat with indifference the principle of race. It is the key to 
history. 

Today in 23 States, intermarriage of the races is prohibited by law. 
Here is a quotation from Abraham Lincoln, who was certainly not a 


racist, and that is probably more extreme than most of us would quote 
today : 


I will say, then, that I am not, nor ever have been in favor of bringing about 
in any way the social and political equality of the white and black races; that 
I am not, nor ever have been, in favor of making voters or jurors of Negroes, 
nor of qualifying them to hold office, nor to intermarry with white people, and I 
will say in addition to this that there is a physical difference between the white 
and black races which I believe will forever forbid the two races living together 
on terms of social and political equality, and inasmuch as they cannot so live, 
while they do remain together there must be the position of superior and inferior, 
and I, as much as any other man, am in favor of having the superior position 
assigned to the white race (pp. 145-146 vol. 3, Collected Works of Abraham Lin- 
coln. Roy P. Basler, Rutgers University Press, 1953). 

The children of the South are entitled to a public school education in 
schools established, financed, and operated by local people who alone, 
and not the Federal Government or any division or agency thereof, 
shall determine in what manner the schools attended by their children 
shall be administered. The principle of local self-government, local 
self-determination, is the bedrock of American liberty, and the prin- 
ciple of local self-government is the greatest contribution that the 
Anglo-Saxon race has made. 

The National Defense Act provided and Congress reaflirms the 
principle and declares that the States and local communities have and 
must retain control over and the primary responsibility for public 
education. i 


Title 48 of the Alaska Statehood Act says: 

The schools and colleges provided for in this act shall forever remain under 
the exclusive control of the State, or its governmental subdivisions * * *. 

That is section 6(j). 

Now, the Supreme Court has ignored the principle that education is 
one of the powers reserved to the States. It has seen fit to desegregate 
the public schools of the South by holding that the 14th amendment 
abolished segregation in the public schools. 

A large part of my statement deals with the dubious origin of the 
14th amendment. It has been used by the Supreme Court as an imple- 
ment for the invasion of areas formerly reserved to State regulation or 


to individual or group action and for breaking down established 
systems of racial segregation. 
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Article V provides how the Constitution may be amended, that when- 
ever two-thirds of both Houses deem it necessary, the amendment may 
originate in the Congress, but it must be ratified by the legislatures of 
three-fourths of the States. 

During the congressional debates on the ratification of the Constitu- 
tion, Hamilton and Madison locked horns on this very point. Madi- 
son did not like the provision in the Constitution of having amend- 
ments originate in the Congress, but Hamilton said the main part of it 
is that the amendments must be ratified by the people. Now, then, if 
we contrast Hamilton’s concept with the action of the rump Congress 
in 1867-68, when this Congress arrogated to itself the power to enforce 
ratification of rejected amendments through coercion, coercing the 
ratification by several of the seceding States, we know that the proposal 
submitting the 14th amendment to the States was by a rump Congress 
which excluded the representatives from 10 of the former Confederate 
States, and they used that power in the Constitution which says each 
House shall be the judge of the elections, returns, and qualifications of 
its Members, and all persons who had credentials as Senators or Repre- 
sentatives from these Southern States were excluded. 

When this 14th amendment was submitted, these 10 Southern States 
had been excluded, and yet there were in these 10 Southern State leg- 
islatures and governments that had been recognized by the President, 
and the legislatures of these 10 States had ratified the 13th amendment 
which abolished slavery. But the radical group in Congress in 1867 
knew that the only way they could get ratification of the 14th amend- 
ment would be through drastic methods, and they therefore declared 
that these 10 Southern States were nothing more than conquered prov- 
inces and that their existing governments were of no force and effect, 
and they ordered the reelection of members of the legislature in each 
of these 10 States after these States had been divided into military 
governments and all of the former Confederate soldiers were disquali- 
fied. They had no right to vote, and the only people who voted were 
the Negroes who had been freed, the southern scalawags and the 
northern carpetbaggers, and when they got a puppet legislature 
elected, then the 14th amendment was ratified. 

Now, that gives the history of how the 14th amendment was adopted, 
and it is certainly, to say the least, of very dubious origin. 

In Mississippe v. Johnson and Georgia v. Stanton and in Ex parte 
McCardle, the Supreme Court permitted the Congress to evade a 
judicial determination of the constitutionality of the Reconstruction 
Act. They said that the issues raised were political and not justiciable. 

Now, if plain coercion under the Reconstruction Act be not regarded 
as nullifying the ratification votes of the Southern States recorded by 
puppet legislators obeying the orders of their masters, these puppet 
legislators had no power to speak on matters of legislative intent ex 
post facto, for the States they represented in voting for ratification. 
And these 10 States, as soon as they were free of Federal coercion, re- 
pudiated and disestablished these puppet governments and all that 
went with them. 

Now, it may be contended—the question arises, then, upon analysis 
of the provision of article V 

Senator Keravuver. Is it your position that the 14th amendment 
was never legally adopted ? 
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Mr. Bearp. I do not believe it was, Senator. That is my position 
on it. 

Now, it may be argued that time—it may be contended that after 
a lapse of more than 80 years it is too late to question the constitu- 
tionality or the validity of the coerced ratifications, and they were 
coerced, of the 14th amendment even on constitutional and serious 
grounds. But there is no statute of limitations that will cure it. It 
is a gross violation of the amendment, procedure laid down by the fifth 
article of the Constitution. It was ratified in violation of article V. 

Now 

Senator Keravuver. On that matter of the legality of the 14th 
amendment, I have here page 6825 of the Congressional Record of 
May 7, 1959, which sets forth action by the General Assembly of the 
State of Maryland. 

Mr. Bearp. Yes, sir. I am interested in that. That is the first 
time it was adopted. 

Senator Keravuver. It says that when the 14th amendment was 
presented on March 23, 1868, the State of Maryland rejected the pro- 
posed 14th amendment. And it has not since ratified it until this 
year. I think we will put this act of ratification in the record at 
this point. It is of interest. 

(The document referred to is as follows :) 





RESOLUTION OF RATIFICATION OF ARTICLE 14 OF THE CONSTITUTION BY GENERAL 
ASSEMBLY OF MARYLAND 


The President pro tempore laid before the Senate a resolution of the General 
Assembly of the State of Maryland, which was referred to the Committee on the 
Judiciary, as follows: 

THE STATE OF MARYLAND, 
EXECUTIVE DEPARTMENT. 

I, J. Millard Tawes, Governor of the State of Maryland, and having control 
of the great seal thereof, do hereby certify, that the attached is a true and 
correct copy of Senate Joint Resolution 15, now known as Resolution 27, of the 
acts of the General Assembly of Maryland of 1959. 

In testimony whereof, I have hereunto set my hand and have caused to be 
hereto affixed the great seal of the State of Maryland at Annapolis, Md., this 
5th day of May, in the year 1959. 

By the Governor: 

J. MriLtarp TAWES. 
THOMAS B. FINAN, 
Secretary of State. 
RESOLUTION 27, AcTS OF 1959 


Senate joint resolution ratifying article 14 of the Constitution of the United 
States 


Whereas the 14th amendment to the Constitution of the United States was 
proposed to the legislatures of the States of the United States by the 39th Con- 
gress on the 16th day of June 1866; and 

Whereas on the 21st day of July 1868 the Congress adopted and transmitted 
to the Department of State of the United States, a concurrent resolution declar- 
ing that the requisite number of three-fourths of the States of the Union had 
ratified the said 14th amendment to the Constitution of the United States and 
that the said 14th amendment was thereby declared to be a part of the Con- 
stitution of the United States ; and 

Whereas the State of Maryland, on March 23, 1867, rejected the proposed 
14th amendment to the Constitution of the United States and has not since ratitied 
the same; and 

Whereas the said 14th amendment has long been a vital part of the Constitu- 
tion of the United States and should be ratified by the State of Maryland to 
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show the concurrence of this great State with the principles therein enunciated ; 
and 

Whereas the said 14th amendment to the Constitution of the United States 
provides as follows, viz: 

“SECTION 1. All persons born or naturalized in the United States and subject 
to the jurisdiction thereof, are citizens of the United States and of the State 
wherein they reside. No State shall make or enforce any law which shall 
abridge the privileges or immunities of citizens of the United States; nor shall 
any State deprive any person of life, liberty, or property, without due process 
of law; nor deny to any person within its jurisdiction the equal protection of 
the laws. 

“Sec. 2. Representatives shall be apportioned among the several States ac- 
cording to their respective numbers, counting the whole number of persons in 
each State, excluding Indians not taxed. But when the right to vote at any 
election for the choice of electors for President and Vice President of the United 
States, Representatives in Congress, the executive and judicial officers of a 
State, or the members of the legislature thereof, is denied to any of the male 
inhabitants of such State, being 21 years of age, and citizens of the United States, 
or in any way abridged, except for participation in rebellion, or other crime, 
the basis of representation therein shall be reduced in the proportion which the 
number of such male citizens shall bear to the whole number of male citizens 21 
years of age in such State. 

“Sec. 3. No person shall be a Senator or Representative in Congress, or elector 
of President and Vice President, or hold any office, civil or military, under the 
United States, or under any State, who having previously taken an oath, asa 
Member of Congress, or as an officer of the United States, or as a member of any 
State legislature, or as an executive or judicial officer of any State, to support 
the Constitution of the United States, shall have engaged in insurrection or 
rebellion against the same, or given aid or comfort to the enemies thereof. 
But Congress may by a vote of two-thirds of each House, remove such disability. 

“Sec. 4. The validity of the public debt of the United States, authorized by 
law, including debts incurred for payment of pensions and bounties for services 
in suppressing insurrection or rebellion shall not be questioned. But neither the 
United States nor any State shall assume or pay any debt or obligation incurred 
in aid of insurrection or rebellion against the United States, or any claim for the 
loss or emancipation of any slave; but all such debts, obligations, and claims 
shall be held illegal and void. 

“Sec. 5. The Congress shall have power to enforce, by appropriate legislation, 
the provisions of this article”: Now, therefore, be it 

Resolved by the General Assembly of Maryland, That the foregoing amend- 
ment to the Constitution of the United States be and the same is hereby ratified 
to all intents and purposes as a part of the Constitution of the United States; 
and be it further 

Resolved, That the Governor of the State of Maryland be and he is hereby 
requested to forward to the Secretary of State of the United States, to the pre- 
siding officer of the Senate of the United States and to the Speaker of the House 
of Representatives of the United States, authentic copies of this resolution 
under the great seal of the State of Maryland. 


Senator Kerauver. Has that been done by any other State? 

Mr. Brearp. Not that I know of, Senator. I think Maryland is the 
only one. That was within the last month, I think, that this went 
through. 

Senator Krerauver. Yes. This was very recent. In the month of 
May. The 5th day of May 1959. 

Mr. Bearp. Well I could say right here, of course, Maryland fur- 
nished more than 20,000 troops to the Confederacy and they would 
undoubtedly have passed an ordinance of secession when Lincoln 
locked up the legislature, so they never could pass it. There were 
more people who went to jail in Maryland not knowing why they went 
to jail than in any other State of the Union. 

Senator Kerauver. What do you think about this action of the 
Maryland Legislature ¢ 
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Mr. Bearp. I think they have-taken that action to more or less be 
in line with the other States, Senator. 

Senator Kerauver. So far as I know, this is the first time I have 
ever known of anything like that. 

Mr. Bearp. I haven’t known it before, but in one of the best his- 
tories of the Supreme Court of the United States—it is in two 
volumes ; I forget the name of the writer—he makes the statement that 
in construing the 14th amendment immediately after its adoption, 
the Supreme Court justices at that time construed it in a very narrow 
way because they were somewhat concerned about its dubious origin. 

The Supreme Court in opening the way for legal compulsory inte- 
gration when Negroes sire for admission to white schools arrested 
the real progress which had been made in all of the Southern States 
in the gradual elimination of any forms of legal compulsory separa- 
tion. The intention of a legislative body is the controlling principle 
in the interpretation of statutory law. It has been clearly shown 
that the Congress which proposed the 14th amendment operated 
segregated schools. Therefore, the Supreme Court has held, again 
and again, that the “separate but equal doctrine” is not, per se, a vio- 
lation of the intent of the 14th amendment. And the operation of 
the public school system by the various States, according to varying 
cndioan, is a legislative matter and the power to operate these 
schools was never delegated. 

Now, the Supreme Court of the United States is supreme in Federal 
questions. State courts are supreme on those powers which were 
reserved to the States. The Negro may, through the decision of the 
Supreme Court, force his way into the white schools but he will not 
force his way into the white hearts nor earn the respect he seeks. 
What the evolution of race relations was slowly and wisely achieving 
has been arrested by the revolutionary decision of the Supreme 
Court. Since the Supreme Court has ignored the 10th amendment, 
and since the 14th amendment, upon which they have based their de- 
cision in segregation cases, is of the most doubtful origin, it follows 
that the control of schools, regardless of the 14th amendment, should 
be reserved to the States. And I therefore submit that the only satis- 
factory solution of the problems posed by the desegregation cases is 
the adoption of the proposed amendment to the Constitution of the 
United States which reads: 


Administrative control of any public school, public educational institution, 
or public educational system operated by any State or by any political or other 
subdivision thereof, shall be vested exclusively in such State and subdivision and 
nothing contained in this Constitution shall be construed to deny to the residents 
thereof the right to determine for themselves the manner in which any such 
school, institution, or system is administered by such State and subdivision. 


I therefore respectfully request and strongly urge the adoption of 
this amendment which will end the second tragic era in the South. 

Senator Krerauver. Well, thank you very much, Mr. Beard. It is 
apparent that you have given this matter a great deal of thought and 
study. 

Mr. Bearp. I will be glad to answer any questions that anyone has. 

Senator Kerauver. There is one very interesting point which you 
refer to on page 9 of your statement, that is, that after a resolution con- 
taining an amendment has been approved by two-thirds of each House 
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of Congress and after it has been submitted to the States for ratifica- 
tion by their legislatures or by their conventions, it must be ratified by 
three-fourths of the States; [ assume we are going to have 50 States. 
Three-fourths of 50 is somewhere between 37 and 38. 

Mr. Bearp. We had that, Senator, when they ratified it before ; there 
were 37 States then, and it would have needed 28 to have ratified it. 

Senator Kerauver. So future amendments will require 38 States to 
ratify. 

Mr. Brarp. Yes, that is right; it will take 38 States. 

Senator Kerauver. Yes. 

Mr. Beard, Senator Dodd asked the witnesses several questions 
yesterday. He has written to this subcommittee’s counsel asking him 
to put the same questions to the witnesses today. And I think it is 
important to bring out just exactly what he has been endeavoring to 
bring out, that is just exactly what this amendment means. The his- 
tory generally is, as you have set out in your statement, that the 14th 
amendment was passed in 1868. 

Mr. Brarp. Yes. 

Senator Kerauver. And then a number of cases interpreting it, 
including the Slaughter-House cases, were decided. 

Mr. Bearp. Yes, sir. 

Senator Keravuver. Later, in 1896, a transportation case, Plessy 
v. Ferguson, supra, was decided establishing the doctine of “separate 
but equal.” Then that was applied to the schools in later cases. And, 
then, in the Brown case, the Court changed the application from 
“separate but equal” to “equal.” 

Is it your feeling that this proposed amendment goes back to 
Plessy v. Ferguson, or does it go all the way back before the 14th 
amendment ? 

Mr. Brarp. I do not think that it would repeal, by implication 
Plessy v. Ferguson. I think that the States would be bound to pro 
vide separate but equal facilities. 

Senator Kerauver. Well, how do you read that requirement int 
this amendment ? 

Mr. Bearp. Well, they are vested in the States. 

Senator Kerauver. The amendment reads that the control of the 
school districts shall be exclusive. 

Mr. Bearp. Well, that amendment, Senator, certainly could not 
go back and repeal decisions of the Supreme Court, except where it 
is expressly aimed at this decision in the Brown case. 

Senator Krerauver. What it does is to exclude public schools from 
the protections of the 14th amendment. Is that not what it does? 

Mr. Bearp. Well, it excludes from the Federal Government; it 
does not, I do not think 

Senator Kerauver. Well, read the amendment, Mr. Beard: 





And nothing contained in this Constitution shall be construed to deny the 
residents thereof the right to determine for themselves—— 


Mr. Bearp. Yes. 
Senator Keravuver (continuing.) 


the manner in which any such school, institution, or system is administered by 
such State and subdivision. 


What do you construe that to mean ? 





ons 
nim 
t is 
r to 
his- 
4th 


r it, 


essy 
rate 
And, 


rom 


k to 
14th 


tion. 
pro 


ints 


f the 


| not 
re it 


from 
oes ? 
it; it 


iy the 


red by 


STATE CONTROL OVER PUBLIC SCHOOLS 89 


Mr. Bearp. Well, I still do not think that any State could exclude 
colored students. I think that it would mean that they would be 
bound to provide separate but equal facilities; because I think that 
is so ingrained in our 

Senator Kerrauver. But “separate but equal” comes about as a 
result of the 14th amendment, does it not ? 

Mr. Bearp. In construction of the 14th amendment that is the way 
they construed it. 

Senator Krerauver. If you take the schools out of the 14th amend- 
ment completely, does that not repeal Plessy v. Ferguson also? 

Mr. Brarp. I do not know if it does or not, Senator. I think it 
might. The amendment might be clarified to guard against any 
situation like that. 

Senator Kerauver. How would you clarify it? 

Mr. Bearp. I am not prepared to write that out, but when I read 
this amendment in the first place I thought that it could have been 
improved upon. 

Senator Krrauver. Frankly, when I first saw the amendment I 
thought that it was an effort to go back to Plessy v. Brown, Looking 
at it further, it is apparent that it goes back before the adoption of 
the 14th amendment insofar as schools are concerned. 

Mr. Bearp. Well, if you put a rider on there “provided, however, 
that separate but equal facilities must be maintained.” 

Senator Kerauver. Then you reinstate the 14th amendment. 

Mr. Bearp. Not necessarily. Separate but equal. They were will- 
ing to accept the 14th amendment on the basis of separate but equal 
facilities. 

Senator Kerauver. What is your judgment about the matter; do 
you think that it should be separate but equal ? 

Mr. Bearp. I think it should be separate but equal. I am in favor 
of giving the control of education to the States. But I think that 
the rights of minorities, colored or white or whatever they are, should 
be safeguarded, that there should be separate but equal facilities there, 
And I think that this amendment, even though it may not be perfect, 
ig a step in the right direction to attempt to get rid of some of the 
chaos that undoubtedly does exist in schools throughout the South. 

Now, I have a long letter here from the people over in Front 
Royal, Warren County, Va., and their problem is terrific there. The 
members of the CIO union—there are several thousand of them— 
have contributed so much out of their weekly pay. It amounts to, I 
think, something like $8 a month, to maintain these private schools in 
Front Royal. Now, those people believe in it. 

Senator Kerauver. Yes, it is a very difficult situation on the chil- 
dren. 

Mr. Bearp. It is. They are the real sufferers in this, both colored 
and white. 

Senator Kerauver. Mr. Fensterwald, do you have a question ? 

Mr. FensterRwAxp. I would like to ask one brief question that was 
raised yesterday and is raised in Mr. Beard’s statement. 

Mr. Beard, do you think that Alaska and the other 11 States, which 
have special clauses in their acts of admission with respect to exclu- 
sive control, have any greater rights than the other 38 States? 

Mr. Bearp. I do not believe they do. 
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Mr. Fensterwavp. In your statement here you refer to Alaska. 

Mr. Bearp. Yes. 

Mr. Frensrerwatp. And I was just wondering whether you intended 
to imply that the act of admission of Alaska was not subject to the 
14th amendment. 

Mr. Bearp. No, I think itis. But it shows that the attitude of the 
people who drew that act was to place the control of schools in the 
local government. 

Mr. Fensrerwavp. Yes, but within the framework of the Con- 
stitution. 

Mr. Bearp. Yes, exactly, within the framework of the Constitu- 
tion as drafted. There could be no other explanation. 

Mr. Fensrerwap. So today all 49, or all 50 States, are in an iden- 
tical position as far as exclusive control is concerned ? 

Mr. Bearp. Yes. 

Mr. Fensterwacp. That is all I have, Mr. Chairman. 

Senator Krravver. Mr. Chumbris? 

Mr. Cuumpris. I havenoquestions. Thank you. 

Senator Kerauver. Do you want to ask Mr. Beard about the Federal 
areas where 

Mr. Cuvumpris. Well, you heard the question I propounded to Mr, 
Hart. How do you feel about the Federal Government contributing 
funds to areas where there is an excessive amount of military personnel 
or unusual amount of Federal employees such as the northern part of 
Virginia and the bordering areas to the District of Columbia, Mont- 
gomery County and Prince Georges County? 

Mr. Bearp. Well, those cases, I think, are the exceptions rather than 
the rule. They are exceptions to the general principle of having the 
States control the schools. And I think that Mr. Hart made a very 
good answer to that when he stated that it might be in the military 
budget to assume part of the expense of the schools that were necessi- 
tated by the military personnel there. 

Mr. Cuumeris. That brings out another question, too, and this is a 
legal question. Maybe you might want to think it over. But do you 
think that there is anything in 1 the suggested amendment that would 
preclude the Federal Government from contributing ? 

Mr. Brearp. No; I donot think there is in the amendment ; no, sir. 

Mr. Cuumpris. You think that even if the amendment were passed 
there would be nothing in it to prevent Congress from appropriat- 
ing 

Mr. Bearp. Appropriating. 

Mr. Cuvumeris (continuing). Either matching funds or contribut- 
ing toward 

Mr. Bearp. That is right. 

Mr. Cuumeris (continuing). Construction of schools in federally 
impacted areas? 

Mr. Brarp. I agree with that. 

Mr. Cuumepris. Where there is an excessive amount of Federal 
employees. 

Mr. Bearp. In my statement there is just one clause—I will just take 
1 minute: Frederick M. Raubinger, commissioner of education of New 
Jersey, stated in Atlantic City on February 16, 1959, that a proposed 
$1,400, 000 research project of the U.S. Office of Education “lets the 
camel’s nose into the tent.” 
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Senator Kreravuver. Do you have anything else, Mr. Chumbris? 

Mr. Cuumpris. I have nothing further. 

Senator Kerauver. Thank you very much, Mr. Beard. 

Mr. Bearp, Thank you, Senator. 

Mr. Fensterwavp. There are no other witnesses this morning, Sen- 
ator. If it is agreeable, we will meet in this room at 2 o’clock this 
afternoon to hear the two witnesses scheduled at that time. 

Senator Kerauver. Very well, we will stand in recess until 2 o’clock 
this afternoon. 

(Whereupon, at 11:15 a.m., the subcommittee recessed to reconvene 
at 2 p.m. of the same day.) 


AFTERNOON SESSION 


Senator Dopp (presiding). The subcommittee will come to order. 
As our first witness this afternoon we have Mr. Wright Morrow, of 
Houston, Tex. 

Mr. Morrow, we are glad to have you here and look forward to hear- 
ing from you. 

r. Morrow. Thank you. 


STATEMENT OF WRIGHT MORROW, REPRESENTING THE SAN 
JACINTO CHAPTER OF THE SONS OF THE REPUBLIC OF TEXAS, 
AND THE PAUL CARRINGTON CHAPTER OF THE SONS OF THE 
AMERICAN REVOLUTION 


Mr. Morrow. I desire to express my gratitude to this subecommit- 
tee for the privilege of presenting to the members thereof my views 
and testimony in connection with Senate Joint Resolution 32. As a 
practicing lawyer and as a citizen of Texas, I appreciate this oppor- 
tunity and hope that I shall be able to present appropriate testi- 
mony which may be of some benefit to you as ‘tina of this sub- 
committee. 

By way of introduction and identification of myself, Senator Dodd, 
because I am sure I am not known to most of you 

Senator Dopp. You are known to me. I think everybody ought to 
know you. 

Mr. Morrow. I should like very much to—— 

Senator Dopp. I should say very favorably, Mr. Morrow. 

Mr. Morrow. Thank you very much. 

Senator Dopp. You are a distinguished member of the bar, and I 
place great weight and importance on anything you have to say on any 
question of this kind. 

Mr. Morrow. Thank you. My father, Judge Wright C. Morrow, 
was for 25 years chief justice of a court of last resort in Texas; my 
mother’s brother, Judge B. D. Tarlton, was chief justice of an appel- 
late court and later a member of the Supreme Court of Texas; and 
still later, a professor of law at the University of Texas. My two 
brothers and I all have practiced law most of our lives. When I was 
a young man, I was first assistant attorney general of Texas, and for 
two terms was Democratic national committeeman for Texas. I have 
therefore, been nurtured in the law and under the principles of con- 
stitutional law. I am a firm and consistent believer in the genius of 

43321—59——_7 
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our form of government and I have the highest respect for law and for 
the courts of our country. 

Senate Joint Resolution 32 seeks to add to the Constitution of the 
United States in plain and unambiguous language an article that the 
administrative control of any public school, public educational institu- 
tion or public educational system operated by any State by any polit- 
ical or other subdivision thereof shall be vested exclusively in such 
State or subdivision and that nothing contained in the Constitution 
shall be construed to deny to the residents thereof the right to deter- 
mine for themselves the manner in which any such school, institution 
or system is administered by such State or subdivision. 

I have the deep conviction that this proposed amendment should 
be submitted to the States and express the fervent hope that it will 
be ratified and become a part of our Constitution. 

Some recent decisions of the Supreme Court of the United States, 
particularly Brown v. Board of Education (347 U.S. 483) strike at 
the very heart of our Republic and undermine the fabric of our sys- 
tem of Government as I see it. I say this as a lawyer nurtured in 
the principles of constitutional law. I regard it as a right, not only, 
but as my duty as a citizen to express my views. I do not attack 
the place held by the Supreme Court in the makeup of our constitu- 

tional framework. On the contrary, I am a firm and strong supporter 
of the constitutional function and authority given to the Supreme 
Court. 

The problem here transcends the question of racial segregation. 
Tt goes to the very vitals of our constitutional fr: amework. In my 
opinion, the present court has completely disavowed judicial restraint. 

We have made the constant boast as a free people that we are en- 
titled to express our convictions privately and publicly concerning 
the conduct of our public officials. I intend to be constructive and 
temperate, but I hope to be candid and courageous. 

I do not share the view expressed by some that the decisions of the 
Supreme Court should be beyond the criticism of the people. I do 
share the view expressed by Justice Brewer in an early decision of 
the Supreme Court, where he said: 


It is a mistake to suppose that the Supreme Court is either honored or helped 
by being spoken of as beyond criticism. On the contrary, the life and character 
of its justices should be the object of constant watchfulness by all and its 
judgments subject to the freest criticism. The time is past in the history of 
the world when any living man or body of men can be set on a pedestal and 
decorated with a halo. 

Those who composed the Convention in 1787 had risked their lives, 
their liberties and their fortunes in the Revolutionary struggle; they 
knew what they had fought for. 

I may interpose here, Senator Dodd, that this accentuation on these 
things 1s mine. 

Senator Dopp. Yes. 

Mr. Morrow. I find it very much easier to say what I think when 
I do this. 

They were fully cognizant of the suffering of their forebears in 
the struggle for freedom and dignity under the rule of law instead 
of the rule of man. They, therefore, made the Constitution say in 
explicit language who should make the laws and how laws should 


be made. 
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They defined “The Supreme Law of the Land” in article VI, 
ibid i part, as follows: 


The Constitution and the laws of the United States which shall be made in 
pursuance thereof, * * * shall be the supreme law of the land. 

The Constitution is the creature of the people and the States; the 
Constitution formed a government of laws and not of men. "The 
members of the Convention rejected the idea of a monarchy or of a 
pure democracy and set up a republic of limited powers, separate 
executive, legislativ e, and judicial branches. It was for this reason 
that the 10th amendment was adopted specifically providing that all 
powers not deiegated to the Federal Government were reserved to 
the States and to the people. The child, the Federal Government, 
was given specific and fixed rights, and all others remained with the 
States, the people, the parents of the Federal Government. 

We should never forget that those who framed this great system of 
government wanted to “be doubly sure that the Federal Government 
should be obligated to control itself. It was James Madison, credited 
with much responsibility for the language of the Constitution, who 
said : 


In framing a government to be administered by men over men, the great 
difficulty lies in this: You must enable the government to control the governed, 
but in the next place oblige it to control itself. 

Alexander Hamilton emphasizes this necessity in speaking in the 
Federalist of article VI quoted above, using this language: 

It will not, I presume, have escaped observation that it [art. VI] expressly 
confines this supremacy to laws made pursuant to the Constitution. 

As Chief Justice Taney said in a very early case : 


The Government of the United States is one of delegated and limited powers, 
it derives its existence and authority altogether from the Constitution; neither 
of its branches, executive, administrative, or judicial can exercise any of the 
powers of government beyond those prescribed and granted. 

George Washington, in his farewell address used this language, 
which is very pertinent and appropriate here: 

If, in the opinion of the people, the distribution or modification of the con- 
stitutional powers be in any part wrong, let it be corrected by an amendment 
in the way which the Constitution designates. But let there be no change by 
usurpation; for though this in one instance may be the instrument of good, it 
is the customary weapon by which free governments are destroyed. 

It is elementary that the law is the very embodiment of usage; 
that is to say, the principles of action evolved by reason of experience, 
traditions, habits, customs and rules of conduct common to all people 
in a given area of the world make up the basis of the law and the law 
comes into being (as did the Constitution) by virtue of these common 
attributes, common privileges and common duties. The stability of the 
Government depends on law, fixed law, upon which people can rely 
as a part of their lives. Things adjudicated, or matters litigated 
and determined by competent authorities, by courts of last resort, 
become a part of the life of the people. Better stated, it is the doctrine 
of stare decisis. The specific translation of this phrase means to stand 
by decided cases; to uphold precedents; to maintain former adjudica- 
tions. The rule is based on public policy which requires that courts 
respect their prior decisions and that a rule once declared and uni- 





94 STATE CONTROL OVER PUBLIC SCHOOLS 


formly followed over a long period becomes the law, guiding the 
people in their conduct. It rests upon the principle that law by which 
men are governed should be fixed, definite, known. The complete 
Latin phrase is: “Stare decisis et non quieta movere.” This literally 
means to adhere to precedents and not to unsettle things which are 
established. 

This definition is given both in Black’s Law Dictionary and Covley’s 
Constitutional Limitations, and has been followed by Federal and 
State courts throughout the history of the jurisprudence of our 
country. 

It is my firm and considered opinion that the Supreme Court, in 
the 1954 decisions on racial segregation in public schools, is indefensible 
and their interpretation of the 14th amendment has substituted the 

rsonal philosophy of its present members for a rule of law established 
- tradition, habit, custom and long-time precedent of its former 
decisions, and in this manner has usurped the power of the States to 
amend the Constitution. 

Mark you again the advice of George Washington : 


The Constitution should be amended in the manner fixed therein and not by 
usurpation. 


More than a hundred years ago Chief Justice John Marshall said: 


Courts are the mere instruments of the law and can will nothing * * *. 
Judicial power is never exercised for the purpose of giving effect to the will 
of the judge; always for the purpose of giving effect to the will of the law. 

Again, James Madison, in discussing the necessity and value of 
judicial precedents said : 

The good of society requires that the rules of conduct of its members should 
be certain and known, which would not be the case if any judge disregarding 
the decisions of his predecessor should vary the rule of the law according to 
his individual interpretation. 

Thomas Jefferson, in discussing the limitations of constitutional 
power made this cryptic statement : 

In questions of power let no more be said of confidence in man, but bind 
him down from mischief by the chains of the Constitution. 

And Chief Justice Marshall said again in his great opinion in 
Gibbons v. Ogden, 22 U.S. 1, that: 

The enlightened patriots who framed our Constitution and the people who 
adopted it must be understood * * * to have intended what they said. 

Let us then undertake to determine whether the Supreme Court has 
usurped the power to amend the Constitution by its interpretation in 
Brown v. Board of Education and the companion cases in 1954. 

Soon after the adoption of the 14th amendment in 1877, in consid- 
ering a statute of Louisiana requiring the commingling of the races— 
I believe this was during the Reconstruction period—the Supreme 
Court then said: 

We think this Statute * * * is unconstitutional * * *. Substantial equality 
of right is the law of the State and of the United States, but equality does not 
mean identity, as in the nature of things identity in the accommodations afforded 
to passengers, whether colored or white is impossible. 

Then comes the much quoted Plessy v. Ferguson case (163 U.S. 

37) in 1896. Here the Court also passed on a Louisiana statute, this 
time requiring separate accommodations for colored and white pas- 
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sengers on common carriers. The Court said (Justice Brown writing 
the opinion) : 

The object of the 14th amendment is undoubtedly to enforce the absolute 
equality of the two races before the law but in the nature of things it could not 
have been intended to abolish distinctions based upon color or enforce social, 
as distinguished from political equality, or commingling of the two races under 
terms unsatisfactory to either. Laws permitting, and even requiring their 
separation do not necessarily imply the inferiority of either race to the other 


and have been generally, if not universally, recognized as within the competency 
of State Legislatures. 


The Court said further: 


It is settled law that the school board may assign a particular school for col- 
ored children and exclude them from schools assigned for white children, and 
such regulation is not in violation of the 14th amendment. 

The court held that the establishment of separate schools for white 
and colored children has been held to be a valid exercise of the legis- 
lative power of the States. 

Then, as if pointing to the fallacy of the philosophy or psychology 
of the recent decision in Brown v. Board of Education case, Justice 
Brown (for the Court) said: 

The argument also assumes that social prejudices may be overcome by legisla- 
tion and that equal rights cannot be secured to the Negro except by an enforced 
commingling of the two races. We cannot accept this proposition. 

In view of the continuous public statements of the proponents of 
the Court’s decision in condemning our position in the South, it is 
noteworthy that the author of the Plessy case, Justice Brown, was 
born in Massachusetts, educated at Yale, and was a citizen of Michi- 
gan when appointed to the Court by a Republican President. 

Much has also been said by the proponents of school integration 
about the dissent of Mr. Justice Harlan in the Plessy case. 

I notice, Senator Dodd, that you mentioned Justice Harlan’s dis- 
sent yesterday. 

It is therefore significant that 3 years later, in 1899, the same Justice 
Harlan wrote for the Court in the case of Cummings v. Board of Edu- 
cation. Here they were considering an injunction compelling the 
school board to withhold its assistance from a white high school for 
failure to provide a high school for colored students. Justice Harlan 
used this language and there was no dissent : 

We may add while all admit the benefits and burdens of public taxation must 
be shared by citizens without discrimination against any class on account of 
their race, that education of the people in the schools maintained by State tax- 
ation is a matter belonging to the respective States * * *. 

In 1914 the Court in dealing with a statute of Oklahoma in the 
McCabe case, said this: 

It has been decided by this Court, so that the question could no longer be con- 
sidered an open one, that it was not an infraction of the 14th amendment for a 
State to require separate but equal accommodations for the races. 

This was 46 years after the passage of the 14th amendment. 

Thirteen years later, in 1927 a beloved former Republican President, 
Chief Justice Taft, in a case involving a Chinese girl being denied 
admission to a white school (Gong Lum v. Rice, 275 U.S. 78), wrote 
the opinion for the Court and said: 


The right and power of the State to regulate the method of providing for the 
education of its youth at public expense is clear. 
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As a matter of stare decisis, as a matter of tradition and of stability, 
the people of the United States had a right to rely upon these deci- 
sions. They pass on the precise state of facts before the Supreme 
Court in the 1954 case. 

In the Gong Lum case, Chief Justice Taft said further: 

We think this is the same question which has been many times decided to be 
within the constitutional power of the State legislatures to settle without inter- 
vention of Federal courts under the Federal Constitution. * * * The decision is 
within the discretion of the State in regulating its public schools and does not 
conflict with the 14th amendment. 

Sitting on this Court with Chief Justice Taft in this unanimous 
decision were the great judges and liberals, Justice Oliver Wendell 
Holmes and Justice Louis D. Brandeis and Justice Harlan Fiske 
Stone. So I think we are in very good judicial company, those of us 
who yet believe that is the right decision. 

One of the cases cited by Chief Justice Taft was a case in the Massa- 
chusetts Supreme Court, written by Chief Justice Shaw of that court 
in which they upheld the separ ation of white and colored under the 
State c onstitution guaranteeing equal protection of the law. 

And again, when the present Supreme Court has disregarded all 
judicial restraint and rejected all precedent and is exercising legisla- 
tive functions entrusted to the Congress and usurping the power of 
amendment of the Constitution, they scorn the case of Missouri ex rel. 
Gaines v. Canada, 305 U.S. 337. This decision was by Chief Justice 
Hughes, appointed twice to the Supreme Court from New York State 
and a Republican candidate for President. The action was brought 
by a Negro, to compel admission to the Missouri State University Law 
School. The Missouri constitution provided that separate free public 
schools should be established for the people of African descent. The 
contention was made that this was discrimination and a denial of a 
een right. Speaking for the Court, Chief Justice Hughes 
said: 


The State court has fully recognized the obligation of the State to provide 
Negroes with advantages for higher education equal to that afforded to white 
students. The State has sought to fulfill that obligation by furnishing equal 
facilities in separate schools, a method, the validity of which has been sustained 
by our decisions— 
reaffirming the holding in the Plessy and Gong Lum cases. 

During the nearly 80 years of judicial determination by the Federal 
Courts, this same subject has been before State courts without num- 
ber—Northern and Southern States alike—and it has been uniformly 
held, in reliance on these Supreme Court cases that the right and 
power of the State to regulate the method of providing for the edu- 

cation of its youth at public expense is clear. Thus a ‘great body of 
decisions has been built upon the faith of these cases. This rule has 
been upheld in New York, Ohio, North Carolina, Kansas, Missouri, 
Nevada, Mississippi, and most other States. The adjudication was 
universally the same and a way of life was established under the fixed 
law of our country by courts confronted with this exact problem. 
These decisions and this way of life was relied upon. The people had 
a right to rely upon them. It was a settled part of our jurisprudence. 

A strong evidence to me of the desire of the present Supreme Court 
to legislate is demonstrated in the companion case to the Brown case, 
namely Bolling v. Sharpe, 347 U.S. 497. There the Court was dealing 
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with racial segregation in the public schools of the District of Colum- 
bia. The Court held that the due process clause of the muchly abused 
fifth amendment prohibits racial segregation in the public schools of 
the District of Columbia. One hundred and sixty-seven years after 
the adoption of the fifth amendment in 1791, this Court comes up 
with this decision and arrives at this change in the law. Congress 
had not legislated to this effect, and if separation of the races in the 
District of Columbia schools was legal in 1868 when the 14th amend- 
ment was adopted and in 1914 and in 1927, we wonder when the Con- 
stitution was changed and how was it amended, because it became 
unconstitutional after May 17, 1954. Chief Justice Warren said it 
was “unthinkable” that in the Capital of this Republic separate 
schools were being maintained. Yet, it had been so for many, many 
years. 

These decisions are simply declarations of the present members of 
the Court expressing their individual views. They disregard all the 
wisdom and experience of their predecessors who, over a period of al- 
most a century, passed on the same question, and substitute therefor 
what they call modern authority. 

The chief authority upon whose writing they rely seems to be a 
man named Gunnar Myrdal, a Swedish sociologist, who spent a few 
years here in this country and now becomes the highest authority for 
our highest Court. The same author in his book called “An American 
Dilemma” expressed the opinion that our Constitution is “imprac- 
tical and ill suited for modern conditions” and “is outmoded and 
should be abandoned.” 

When the doctrine of “separate but equal” was first announced 
by the Supreme Court, not one single State voiced a protest or claimed 
misinterpretation of the 14th amendment. Moreover, Congress, from 
the date of the amendment in 1865 until 1954 demonstrated their un- 
derstanding of the Constitution by actively maintaining separate 
schools in the District of Columbia. 

It is a universal doctrine in our jurisprudence that the contem- 
poraneous construction of a statute or constitutional provision by 
those who are charged with the duty of its enforcement is worthy of 
the most serious consideration as an aid to its interpretation, par- 
ticularly where such construction has been sanctioned by long 
acquiescence. 

Here the Supreme Court decisions for 80 years establish a uniform 
principle and uniform result. Here the Congress (with the authority 
fixed in section 5 of the 14th amendment, namely, “The Congress shall 
have the power to enforce by appropriate legislation the provisions of 
this article”) had not in their wisdom found it necessary or appro- 
priate to legislate on this subject or to deviate from the established 
law of the land under the decisions of the Supreme Court and the 
universal practice of the States in their regulation of public schools. 

It is no wonder, therefore, that the conference of the chief justices 
of the States meeting in California last August should have passed 
this resolution : 


We are not alone in our view that the Supreme Court in many cases arising 
under the 14th amendment has assumed what seems to us primarily legislative 
[lawmaking] powers * * *. We do not believe that either the framers of the 
original Constitution or the possibly somewhat less gifted draftsmen of the 
14th amendment ever contemplated that the Supreme Court would or should 
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have the almost unlimited policymaking powers which it now exercises. It ig 
strange indeed to reflect that under a Constitution which provides for a system 
of checks and balances, of distribution of power between National and State 
governments, one branch of one government [the Supreme Court] should attain 
the immense, and in many respects, dominant power which it now wields. 

That is the end of the quotation by the State justices’ conference, 

This opinion of 36 State supreme court justices finds tremendous 
support in the advice given by George Washington. 

Witness, also, the recent statement of an eminent jurist, for many 
years a member of the circuit court of appeals in New York State, 
a man regarded as a liberal, but distinguished as a fearless judge 
who did not allow considerations of political expediency or emotional 
feelings to impair his reading of the Constitution or his study of the 
basic precedents established by the courts in previous years. I refer 
to Judge Learned Hand’s recent lectures before the Harvard Law 
School. Judge Hand finds himself perplexed by the decisions in the 
segregation cases; he says it is curious that the Supreme Court failed 
to mention section 5 of the 14th amendment which he s says— 


offered an escape from intervening for it empowers Congress to “enforce” all 
the preceding sections by “appropriate legislation.” 


Judge Hand further says: 

I cannot frame any definition that will explain when the Court will assume 
the role of a third legislative chamber and when it will limit its authority to 
keep Congress and States within their accredited authority. 

He says he has not been able to understand on what basis the Court 
adopted the view that it may actually legislate. He asks the question 
of whether we should establish a third legislative chamber, and then 
says: 

If we do need a third legislative chamber, it should appear for what it is and 
not as the interpreter of inscrutable principles. 

Further, Judge Hand says: 


For myself, it would be most irksome to be ruled by a bevy of platonic 
guardians even if I knew how to choose them, which I assuredly do not. 


Moreover, Judge Hand says that he doubts whether any judge » 


should be permitte ed “to serve as a communal mentor. 

The argument is made that the Constitution must keep step with 
the times and that it is subject to the changes in our lifetime. I hold 
to the view that truths never change and that principle is based on 
truth. I am no standpatter. I recognize that changes do come and 
must be given full and fair consideration; but I believe that those 
who claim that the Constitution does not mean what it says and the 
precedents of former decisions are not binding and establish a way 
of life, are usually those who labor under the delusion that there 
was little wisdom on earth before they were born. They forget that 
without them there was a yesterday, and without them there will be 
a tomorrow. 

In his book on “The Nature of the Judicial Process,” the former 
Justice Benjamin N. Cardozo, in discussing the right of a judge to 
substitute his individual sense of justice for rules of law, said this: 

That might result in a benevolent despotism if the judges were benevolent 
men. It would put an end to the reign of law. 
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Justice Brandeis also quoted this truth when he said: 


It is usually more important that a rule of law be settled than that it be settled 
right. 

The lack of judicial restraint referred to in the resolution of the 
State chief justices is apparent in these later decisions. One of the 
fine Federal judges undertook for his own guidance to say: 

He will not overrule a precedent unless he can be satisfied beyond peradventure 


that it was untenable when made; and not even then, if it has gathered around 
it the support of a substantial body of decisions based on it. 


This is precisely what has happened in our American life since 
1868 until 1954. 

The words of Justice Robert H. Jackson in the case of Brown v. 
Allen supports the viewpoint of those who believe the Supreme Court 
has usurped the power of amendment confided to the States under the 
Constitution. Justice Jackson said this: 

Rightly or wrongly, the belief is widely held by the practicing profession that 
this Court no longer respects impersonal rules of law but is guided in these 
matters by personal impressions which from time to time may be shared by a 
majority of the Justices. * * * that regard for precedents and authorities is 


obsolete; that words no longer mean what they have always meant to the 
profession ; that the law knows no fixed principles. 


(At this point in the proceedings, Senator Kefauver entered the 
hearing room.) 

Mr. Morrow. Again, Justice Cardozo in his book discussing the 
difference between right and power, says: 

Judges have, of course, the power though not the right, to ignore the mandate 
of the statute and render judgment in spite of it. They have the power, though 
not the right, to travel beyond the bounds set to judicial innovation by precedent 
and custom. Nonetheless, by that abuse of power, they violate the law. 

Another and a different reason for the position I take with respect 
to the Supreme Court’s segregation decision is the fact, little known 
until now, that there are 12 States which upon their entrance into 
the United States were granted exclusive control of their State schools. 
It appears from a recent check of the admission acts of all of the 
States that 12 have been granted this specific authority. The last such 
grant was made this year to Hawaii. 

This, of course, is an unequal and unfair treatment and will result 
in unlimited confusion and instability. 

I am informed the States of North and South Dakota, Montana, 
Washington, Utah, Wyoming, Idaho, New Mexico, Arizona, Okla- 
homa, Alaska, and Hawaii have been granted this exclusive control 
of their State schools. While I am a southerner and the people of the 
South have been charged with dereliction to duty in their refusal to 
accept the strange philosophy attributed largely to the authority of 
one Gunnar Myrdahl given full credence under the judgment of the 
Supreme Court, I am convinced not only people of the Southern States 
but those of many other States of the Union, Eastern, Northern, and 
Western alike, will come to the final conclusion that the rights of the 
States have been again seriously impaired, and regardless of their 
personal feelings, they will come to the conscientious belief that we in 
the South are upholding the fundamental concepts of our constitu- 
tional system. 
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Therefore, I favor the adoption of Senate Joint Resolution 32 and 

reiterate my hope that it becomes a part of our Constitution. 

First, its submission and adoption is proposed to be done in the 
manner and method prescribed in the Constitution and not by judi- 
cial decree or usurpation. The people of the States are accorded 
their rightful place and function in the amendment of the basic 
document. 

I should say this is definitely in line with the words of George 
Washington. 

Second, if submitted and adopted, it will reestablish for and by 
the people the validity and the wisdom of the judgment of the 
Supreme Court decided by the able and patriotic Justices through 
these many years. 

Third, the stability of the law will be regained, the way of life 
upon which the people rely and had a right ‘to rely will be restored 
and sanctioned andl firmly fixed ; 

Fourth, the continuing value of precedent and stare decisis known 
to our American jurisprudence through its whole life, will again be 
recognized and enforced ; 

Fifth, that these decisions have produced a most regrettable decline 
in white and Negro relationships throughout the country, particu- 
larly in the South—not on an individual basis because we still main- 
tain warm individual relationships—but there is a wider and wider 
division among the races. These decisions, this departure from con- 
stitutional authority, has caused the greatest disturbance since the 
Civil War. If this amendment is proposed and adopted, the mat- 
ter will be settled in a constitutional manner and the prime constitu- 
tional ideal of “domestic tranquillity” will be tremendously improved; 

Sixth, this amendment, if submitted and adopted, will express the 
dominant. view of the people of the United States that an overpower- 
ing centralized government in Washington was not intended to be 
a part of the basic fabric of our system. It will prove again the 
wisdom of Chief Justice Taft where he says “the right and power 
of the State to regulate the method of providing for the education of 
its youth at public expense (is) clear”; 

Seventh, if submitted and adopted, this amendment would show 
that the people believe in the specific language of the Constitution, 
article I, section 7, which gives to the Congress the power to make 
all laws which shall be necessary and proper to carry into execution 
the powers granted and all other powers vested by the Constitution 
in the Government of the United States or in any department or 
officer thereof. In this manner the people of the United States will 
reassert that the Supreme Court is not a legislative body but a judi- 
cial body ; 

Eighth, since under section 2 of article II of the Constitution, no 
nominee of the President becomes and remains a member of the 
Supreme Court except “with the advice and consent of the Senate,” 
the submission of this amendment and the public debate that would 
necessarily follow would emphasize the significance and importance 
of this privilege and duty of the Members of the Senate of the 
United States; 

Ninth, if this amendment is proposed and adopted, we will re- 
establish the fundamental doctrine that this is a Government of law 
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and not of men; that there shall not be substituted for the law of the 
land the whim of a judge or judges based on his or their personal 
philosophy, and the power and authority and function of Congress 
shall become stronger and more effective. 

The foundation of our national strength lies in the freedom of man’s 
initiative; the reward for his efforts and the recognition by a just 
Government of the dignity and personality of the citizen. As Ameri- 
cans, we are born with a heritage of freedom and we are, as a people, 
devoted to liberty and a religious faith. The Constitution is at once 
our shield and our sword. It is the very essence of our right to live as 
free men and women. 

If the civil and political rights of both races be equal, one cannot be 
inferior to the other, civilly or politically. If one kind of person be 
unequal to another kind of person socially, neither the Constitution of 
the United States nor the opinion of any number of judges can put 
them upon the same social plane. 

Tenth, if this amendment is proposed and adopted, the full sover- 
eignty of the separate States will be fectiiattaiied Said reinvigorated ; 
and if the sovereignty of the States is not preserved, the Constitution 
will fall. Court-made law, which has no sanction from the people nor 
from the Congress, nor from the Constitution, cannot stand. 

I do not say that the Supreme Court can be denied the right and 
power in any instance to overrule a prior decision, where the proper 
judicial restraint may justify such action. Certainly, it is not to 
satisfy the emotional or sentimental feelings of the individual mem- 
bers of the Court nor is it to express their social philosophy as opposed 
to the fixed law. The guide which Judge Thomas Swan applies seems 
as sound as can be given. That is that he would not overrule a prece- 
dent unless he was absolutely satisfied it is untenable and even then, if 
it has gathered around it the support of a substantial body of decisions 
based on it. 

Eleventh, this amendment, if proposed and adopted, would give all 
of the States the same rights with respect to the exclusive control of 
their educational institutions, with the one exception, namely, that in 
the act admitting Oklahoma, there was a specific provision that the act 
could not be construed to prevent the establishment and maintenance 
of separate schools for white and colored children. This was specific 
to Oklahoma. As to the other 11 States which have already been 
granted this right the language seems to be uniform, even as late as 
when Alaska and Hawaii were granted statehood this year. This 
position should be uniform in the States. 

Ours is the greatest system, Mr. Chairman, of government that man 
has yet conceived and we are all proud of it. It has given the people 
more freedom, and has devoted itself to the protection of the individ- 
ual, dedicated to the dignity of man’s soul, and has thus brought the 
greatest contentment to our people. To justify our heritage, we can- 
not fail to support it with all our hearts and all our minds and all our 
energies. 

Let me express what I believe to be the sound view and obligation of 
those who occupy the highest judicial position under our system who 
hold their offices for life (except for the right of impeachment). In 
the words of Chief Justice White: 


The fundamental conception of a judicial body is that of one hedged about 
by precedents which are binding on the Court without regard to the personality 
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of its members. Break down this belief in judicial continuity and let it be felt 
that on great constitutional questions this Court is to depart from the settled 
conclusions of its predecessors, and to determine them according to the mere 
opinion of those who temporarily fill its bench, and our Constitution will, in my 
judgment, be bereft of value and become a most dangerous instrument to the 
rights and liberties of the people. 

In my opinion this is the pattern which should be (but has not 
been) followed by this Court of last resort. 

To you distinguished gentlemen who sit on this subcommittee, mem- 
bers of the greatest deliberative body in the world who have the re- 
sponsibility of passing upon this most important matter, I can say 
to you with all the sincerity that I possess and in the light of some 
experience in the practice of law and in the business of trying to be a 
good American citizen, that in my opinion, you would be performin 
an act of justice and wisdom to report favorably on this aieuaiae 
amendment and give to the Congress the right to offer to the people 
of the United States the opportunity to express their desire to deter- 
mine for themselves the method of managing and administering their 
public schools according to the wishes of the people of the States. 

I should like to add, Mr. Chairman, if I may, with your permission, 
that I would like for the record to show that I appear here at the 
suggestion and as a representative and speaking the views of the San 
Jacinto chapter of the Sons of the Republic of Texas; and that I 
have the same right to speak and was asked to speak on behalf of the 
Paul Carrington chapter of the Sons of the American Revolution. 

Both of these societies are well known, patriotic, American organiza- 
tions, and gave me the opportunity to present their views at this 
time. 

I appreciate very much, Mr. Chairman and gentlemen of the sub- 
committee, the opportunity to be here and say what I have to say. 

Senator Kerauver, Thank you, Mr. Morrow. 

Mr. Morrow. I shall be glad to try to answer any questions if I 
can do so. 

Senator Kerauver. Senator Dodd? 

Senator Dopp. Yes. I have been asking these questions of some of 
the witnesses, Mr. Morrow, I should explain that my sole purpose is 
to keep the record clear. 

I notice in your statement you cite the Gaines case. 

Mr. Morrow. Yes, sir. 

Senator Dopp. You are not citing that in support of your position, 
are you? 

Mr. Morrow. I cited the Gaines case; the decision of the Court was 
not relative to my position, but the language of the Court where it 
states that the court, the State court, has fully recognized the obliga- 
tion to provide Negroes with advantages for higher education, the 
validity of which has been sustained by decisions that the State has 
that function. That was the purpose. 

Senator Dopp. I thought that ought to be made clear. As a matter 
of fact, that decision I would say is contrary to your position. 

Mr. Morrow. The result of the decision is against the proposition 
that was before it in this instance, but the language that I quote is 
there. 
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Senator Dopp. Well, this is what I mean by keeping the record 
straight. Let me read from Mr. Chief Justice Hughes’ opinion, and 
T quote from it: 

By the operation of the laws of Missouri, a privilege has been created for 
white law students which has denied the Negroes by reason of their race. A 
white resident is afforded legal education within the State. The Negro resi- 


dent having the same qualifications is refused it there and must go outside the 
State to obtain it. 


This is what Chief Justice Hughes said in that Gaines case: 


That is a denial of the equality of legal right, to the enjoyment of the privilege 
which the State has set up and the provision for the payment of tuition fees in 
another State does not remove the discrimination. 

Mr. Morrow. That is correct, Senator. The decision was that not 
setting it up within the State of Missouri and making them go out of 
the State is a denial. But he did say, I am sure what I quoted here. 

Senator Dopp. No. I don’t find it in the text, but I am sure it is 
there. 

Mr. Morrow. You don’t find it ? 

Senator Dopp. I don’t find it in what I have here. I haven’t had 
time to read the whole opinion over again. I am not denying that you 
quoted accurately. My point is to make clear that the decision in the 
Gaines case required the State of Missouri to provide a legal educa- 
tion to this applicant who had been denied that right. 

Mr. Morrow. That is right. 

Senator Dopp. And this brings me to another consideration. 

It has been suggested here—and I think I may say accurately that 
it has been repeated in your testimony—that the decision of the Su- 
preme Court in 1954 was a sudden reversal of a long line of decisions 
holding to the contrary. 

I think any reading of the cases for the Supreme Court over a 
period of approximately 30 years will reveal that the Court had been 
moving inexorably toward the decision in the Brown case in 1954, 
and I wonder if you would agree with me. 

Mr. Morrow. No. I do not say that it was a sudden movement. 
I don’t think you would find that in my statement. I said that it 
created a great body of law as a result of it over the period of years, 
and that during that period of time Congress had not intervened in 
anyway but had manifestly held that the right to segregate in the 
District of Columbia was appropriate. Otherwise I didn’t pass on it. 

But I don’t deny to you, Senator Dodd, that there was a possibility, 
there was a probability that they would have come to the conclusion 
that they did come to. 

Senator Dopp. Well, I had reference to this paragraph in your 
statement. Yousay: 


These decisions— 


and obviously you must mean the decisions leading up to the 1954 
decision— 


are simply declarations of the present members of the Court expressing their 
individual views. They disregard all the wisdom and experience of their 
predecessors who over a period of almost a century passed on the same question, 
and substitute therefor what they call “modern authority.” 


Mr. Morrow. If I didn’t make myself clear, I referred to the 
decisions in the Brown case and the Sharpe case. Those decisions 
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were declarations in my opinion of the present members of the Court 
expressing their individual views. 


Senator Dopp. And the decisions leading up immediately preceding 
this. 
Mr. Morrow. I had no specific reference to the decisions earlier 
than that. I should have been more specific, but I was talking about 
the Brown case and the segregation decisions. 
Senator Dopp. Let me read - you something, if you will indulge me. 
Senator Keravuver. Certainly. 
Senator Dopp. See if you agree with this: 


It is not possible to go through all the cases here— 
and this has reference to the cases on these questions— 


but an indication may be made. In 1917, a unanimous Court, including Chief 
Justice White, who was a Confederate veteran, held that a Kentucky city could 
not enforce segregation in housing through a zoning ordinance. In 1938 the 
Court held that a State must provide a Negro a legal education within the 
State, and could not send him out to another State. 


By the way, that is the Gaznes case. 


In later cases, in 1948 and 1950, the Court held that Negro law students 
could not be excluded from State university law schools. 


Mr. Morrow. One of the Texas cases. 
Senator Dopp (reading) : 


Negro students have been going to the law schools of the Universities of 
Texas, Oklahoma, Arkansas, Virginia, and North Carolina, among others, under 
these decisions for many years—and for years before the cases involving the 
common schools were decided. 

At the same time, a number of cases in the field of voting rights were decided, 
and the Court held, in several cases, that Negroes could not be excluded from 
primaries, even when this was sought to be done by various subterfuges and 
artifices. 

In 1948, it was decided that private restrictive covenants, by which a pur- 
chaser of land agreed not to sell to a Negro, were unenforcible. 

In the early 1950’s, a number of cases decided that segregation in pullman 
ears, in dining cars, and finally in any way on an interstate journey, was 
invalid. 

All of this developed over a period of a good many years. Anyone who chose 
to look could readily see that in the normal process of development of the law 
Plessy v. Ferguson had already been thoroughly discredited, and was clearly 
on the way out, as has happened to many other cases, including constitutional 
cases, in the history of the Supreme Court. 





Don’t you think that is an accurate statement ? 

Mr. Morrow. I cannot deny to you and would not undertake to say 
that those cases had not been decided. I remember one of them was in 
Texas. And I think you will find upon investigation that a great 
many schools of higher education for Negroes were in the South more 
than anywhere else, but I would also say to you that the decision of 
Plessy v. Ferguson, and subsequent decisions, was still basically the 
law so far as the Supreme Court was concerned. The matter was not 
specifically brought before the attention of the Supreme Court, and I 

cannot say to you that it was not in the cards that they might do so. 
But I would still maintain that they were expressing the personal 
views of those members of the Court and not stare decisis, 

Senator Dopp. I was reading from an article which appeared in the 
Christian Science Monitor and which was written by Dean Erwin 
Griswold, entitled “Earl Warren and the Supreme Court. 


I suggest 
that it be placed in the record. 
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Senator Kerauver. Without objection that will be printed in the 
record. 


(The document referred to is as follows :) 


[From the Christian Science Monitor, Dec. 23, 1958] 
EARL WARREN AND THE SUPREME CouURT 
(By Erwin N. Griswold, written for the Christian Science Monitor) 


It is 5 years since Earl Warren became Chief Justice of the United States. 
He first received a recess appointment in September, 1953, since the Senate was 
not in session when Chief Justice Vinson passed on. Early the following year 
the appointment was confirmed, thus placing him in this exalted office, in the 
Constitution’s terms, “during good behavior.” 

The Chief Justice has no special powers or prerogatives which are of any 
striking significance. He has a vote in reaching the decisions of the Court, as 
do all the other Justices. But he has only one vote. He does preside in the 
Court and at conferences, and can do much to affect the atmosphere at both 
places. He has a special responsibility for the administration of the Court 
and he assigns cases for opinion writing, when he is in the majority of the 
Court. 

Yet the Chief Justice inevitably serves as the symbol of his era. We talk 
about the Marshall court, or the Hughes court, and there is no doubt that his- 
tory will be concerned with the Warren court. Rightly or wrongly the Chief 
Justice gets much of the credit—and the blame—for what occurs during his 
tenure of the office. 

During the long history of the United States, only 14 men have held the 
office of Chief Justice, and three of these were there during the first 12 years. 
During the present century there have been seven Chief Justices, all very emi- 
nent men—Fuller, White, Taft, Hughes, Stone, Vinson, and Warren. All of 
these led the Court through a certain amount of controversy. When consid- 
ering Chief Justice Warren and the problems of today, we should not lose sight 
of history. 

WARREN’S BACKGROUND 


Jarl Warren came to the Court with a remarkable background. He was 6: 
years old when he was appointed. He had been a lawyer for 39 years. He 
spent several years in private practice, and a period as a deputy city attorney. 

After that he was, in succession, district attorney of Alameda County, Cailif., 
for 14 years, where he made a distinguished record, and appeared before the 
Supreme Court of the United States on several occasions; then attorney gen- 
eral of California for 4 years, and Governor of California for 10 years. 

While Governor he was the Republican nominee for Vice President in 1948. 
All of these offices gave him intimate opportunities to observe the problems of 
government in action, to deal with people, and to participate in the administra- 
tion and, as Governor, in making the laws. 

During his tenure as Governor, the population of California increased ex- 
plosively. He consistently proved himself equal to the tasks which this pre- 
sented. By common consent, Mr. Warren was a first class Governor, one of the 
most distinguished Governors this country has had. In the latter years of his 
tenure of the office he received the nominations of both major parties. 

In a sense his experiences was largely political. He had never been a judge, 
but neither had Marshall or Taney or Fuller or Hughes or Stone when they were 
first appointed to the Supreme Court. He had been a Governor, as had Hughes 
just before he had been appointed to the Court as an Associate Justice. And 
Taft, though he had had judicial experience, had been Governor of the Philip- 
pine Islands and then President of the United States. 

The task of judging in the Supreme Court is not, far the most part, like 
that in other courts in the country, and experience has shown in many cases 
that a record of high achievement in political office is excellent background for 
a Supreme Court post. 

CONTROVERSIAL YEARS 


This was an auspicious beginning. What can we say about the Chief Justice’s 


first 5 years in office? We can surely say that they have been filled with con- 
troversy. 
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Speeches have been made about “Storm over the Supreme Court,” and much 
has been written and said about “The Supreme Court Crisis.” Often Chief 
Justice Warren has been the special object of attack, both as a symbol of the 
Court, and in his own right. 

Are these attacks justified? What is the state of the Supreme Court to- 
day? What is the place which Earl Warren has established for himself among 
our Chief Justices? 

Before these questions can be properly considered, it is necessary to clear 
away a large amount of misconception which has been evident in many of the 
criticisms of the Supreme Court. 

1. The United States is not a democracy, except in the special sense in which 
that term is used in this country. It is not even a representative democracy. 
The earmark of the great American plan, the contribution of the Founding 
Fathers to the science of government, the thing that has kept us going as a 
great nation over a period of more than a century and half of dynamic and 
constant growth, is that our Government is one of checks and balances. 

We do not have a single legislature. We have both the House of Representa- 
tives and the Senate. Even if both Houses agree on a measure, it does not 
become a law without the President’s approval, unless there is a two-thirds 
vote of both Houses after his veto. Even Congress and the President together, 
even by unanimous vote, cannot pass laws on many subjects. Our Congress is 
one of limited powers. 

The States, too, have limited powers, limited by what they have given up to 
the Federal Government, and limited by many other parts of the Constitution, 
notably the 13th, 14th, and 15 amendments. 


CLASHES INEVITABLE 


Under the Constitution, the judicial power of the United States is given to 
the Supreme Court and the lower Federal Courts. It is inevitable that the 
Supreme Court in exercising this judicial power will come into clash with one 
branch of the Government or another—with the President when it invalidated 
the steel seizure in 1952, for example; with Congress, when it passes a statute 
beyond constitutional bounds; or with a State, as in the school-segregation 
cases. 

But what the Court does is to decide the cases that some before it brought 
there by human beings, making claims to “equal justice under law,” to use 
the phrase which is carved over the portal to the Supreme Court’s building in 
Washington. 

The Supreme Court does not sit to count votes. It is not its function to carry 
out the will of the majority. It is a fundamental basis of our governmental 
system that there are many things which a majority cannot do, and that there 
are many things on which the people of a State must yield to a greater national 
interest, as expressed in the Constitution. The Court interprets and applies the 
Constitution. 

In doing so, its very purpose is, occasionally, to thwart the will of the majority 
of the people, either national or local. Without the Court our governmental 
structure would surely collapse. This is a task of the highest order. And it is 
obviously one which cannot be carried out with universal agreement or wholly 
in an atmosphere of sweetness and light. 


PRECISION AMID IMPRECISION 


2. Many laymen have the view that the law is somewhat like mathematics, 
a precise subject, where everything follows inevitably from premise to conclu- 
sion if one only has the capacity or the character to think straight. 

Of course, mathematics is not like that, in many of its aspects. And that 
is surely not the way with the law. There are many principles, rules, and 
standards in the law. Legal training involves an understanding of these. It 
also involves considerable experience with the way the law has grown and 
developed over a period of many years. 

This is obtained by the study of cases, the record of past decisions of courts, 
and of statutes and other legal materials such as treaties and administrative 
regulations and decisions. 

One of the great things about our law, derived from the English common-law 
tradition, is that the judges of appellate courts are expected to formulate the 
reasons for their decisions in writing. This is a great stimulus to careful 
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thinking and expression, because the judge knows that his effort is going to be 
subject to the scrutiny of contemporary members of his profession and of 
history. It also provides an important means by which students learn the law 
and lawyers are enabled to advise their clients and other judges may guide 
themselves in coming to a decision. 

But typically, and especially in cases that come before the Supreme Court, 
there is no one decision that is logically required. 

Once I heard a Lord Chancellor of Great Britain say, at a meeting in Aus- 
tralia, that the function of the judge is to “follow loyally the decision which 
has already been come to.” 


QUESTIONS LEFT AMBIGUOUS 


A judge of the High Court of Australia who was sitting beside me turned and 
said, somewhat impatiently: ‘That’s no help to me. The cases that come to 
my court are there because there is no case in point, or in many cases because 
there are two or more lines of decisions which are claimed to be controlling. 
The judge's function is to choose. He doesn’t give me any help in doing that.” 

So it is with our Supreme Court. Very rarely is decision there a simple 
matter of finding and following precedent. We would not need great men for 
judges if that were the case. 

Sometimes questions are left deliberately ambiguous by the legislator, so 
that the Court is left to make the choice. Legislation is often a matter of 
compromise, and sometimes a compromise can be arrived at only if issues are 
not too sharply drawn. 

For example, the basic question of whether or not the Supreme Court has 
power to declare an act of Congress unconstitutional is not specifically resolved 
in the Constitution itself. Yet it is clear that the problem was known to those 
at the Constitutional Convention of 1787, and must have been discussed by 
them. 

To have attempted to make this matter specific might have wrecked the em- 
bryonic Constitution. Thus they left the question to the Supreme Court itself. 
When the Court decided the matter, left wholly open on the face of the Con- 
stitution, it was not legislating ; it was performing the function that was assigned 
to it by the Constitution. Neither result was inevitable. The Court had to 
make a conscious choice. As Judge Learned Hand has pointed out in his recent 
Holmes lectures, the result was practically, though not legally, a necessary one. 

The Court has similar problems to consider in many other areas under the 
Constitution. No State can pass any “law impairing the obligation of con- 
tracts.” What is a contract for this purpose? Does it include a grant or char- 
ter? What sort of action constitutes an impairment? 

Or, Congress has power to “regulate commerce with foreign nations, and 
among the several States.” What is commerce? Is the power of Congress ex- 
clusive, or do the States have residual powers, at least until Congress has acted? 

These, and many other questions like them, have occupied much of the time of 
the Court over a period of many years. 


QUESTION OF DOUBT 


Then there are the great and vague constitutional phrases like ‘due process of 
law,” “privileges and immunities of citizens of the United States,” and “equal 
protection of the laws.” All of these phrases present ambiguities, questions of 
doubt and choice. It is the function of all courts to construe and apply these 
constitutional terms when they are involved in cases which come before them. 
But, in the nature of things, it is preeminently the functions of the Supreme 
Court to speak the controlling word. 

And the fact that that word when spoken is not pleasing to one or more of 
the parties, or to a majority of the people of a State, or even to a majority of 
the people of the United States, is wholly irrelevant. The very purpose of a 
constitution is to restrict majorities, either national or lecal. 

3. Finally, we may make reference to the problem which lies back of much 
of the present controversy about the Supreme Court. This is the decision first 
announced in 1954 through Chief Justice Warren, speaking for a unanimous 
Supreme Court in what are called the school-segregation cases. 

Much of the criticism of the Court in connection with this decision has been 
on the assumption that the Court came to its conclusion out of the blue, that it 
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willfully and suddenly made up its mind to change what had always been the 
law, and that it thus needlessly and unwarrantedly upset the peace of the United 
States. 

But law is not like that; and Supreme Court Justices are not like that. They 
have all taken an oath to administer justice according to law, and that is an 
oath which they take very seriously. The Justices are confronted with many 
problems, in each of which there is an area of choice. But they make their 
choice according to law, that is, in the light of the legal materials which are 
available. 

PROCESS OF CHANGE 


One of the things that one learns about law as he studies it and works with it 
is that law is a process. Decisional law, in particular, grows and develops, 
becomes more precise, or encounters change. The judges decide each case as it 
comes before them, doing the best, most thoughtful, and conscientious job they 
can in the light of the facts and their understanding of the law applicable to 
that case. 

As individual cases are decided, it becomes apparent that the law has 
changed, or is in the process of changing. When this is clear enough, an earlier 
decision may be expressiy overruled, either on the ground that it now appears 
that it was mistakenly decided in the first place, or that subsequent decisions 
have so undermined the premises on which it was based that it can no longer 
stand. 

This process is the essence of the common law. It involves “making law” 
in a sense, but it is not “legislating.” It is an essentially judicial process, an 
important function which courts have always carried out, and without which 
our legal system could not effectively function. To some extent it is a matter of 
trial and error. 

To an even greater extent it is an illustration of the finest functioning of the 
human mind in the field of government, the constant searching process of striy- 
ing to reach sound decisions through reason under law. 

This is just what happened in the segregation cases. It is true that the Su- 
preme Court in 1896 decided a case called Plessy v. Ferguson. This case did 
not involve schools but did uphold segregation in railroad trains; it gave rise 
to the “separate but equal” doctrine. A case in 1899, and one in 1925, applied 
this to schools. 

Sut Plessy v. Ferguson evoked a notable dissent by the first Mr. Justice 
Harlan; and it sorely troubled the conscience of much of the Nation for more 
than 50 years. Even prior to that decision the Court had held that there could 
not be discrimination against Negroes on juries and grand juries. And slowly, 
as the 20th century progressed, other cases came to be decided which marked 
out a pattern hardly consistent with the Plessy case. 


PATTERN OF EVOLUTION 


It is not possible to go through all the cases here, but an indication may be 
made. In 1917, a unanimous Court, including Chief Justice White, who was a 
Confederate veteran, held that a Kentucky city could not enforce segregation 
in housing through a zoning ordinance. In 1938, the Court held that a State 
must provide a Negro a legal education within the State, and could not send 
him out to another State. 

In later cases, in 1948 and 1950, the court held that Negro law students could 
not be excluded from State university law schools. Negro students have been 
going to the law schoois of the Universities of Texas, Oklahoma, Arkansas, 
Virginia, and North Carolina, among others, under these decisions for many 
years—and for years before the cases involving the common schools were 
decided. 

At the same time, a number of cases in the field of voting rights were decided, 
and the Court held, in several cases, that Negroes could not be excluded from 
primaries, even when this was sought to be done by various subterfuges and 
artifices. 

In 1948 it was decided that private restrictive covenants, by which a pur- 
chaser of land agreed not to sell to a Negro, were unenforcible. 

In the early 1950’s, a number of cases decided that segregation in Pullman 
ears, in dining cars, and finally in any way on an interstate journey, was invalid. 

All of this developed over a period of a good many years. Anyone who chose 
to look could readily see that in the normal process of development of the law 
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Plessy v. Ferguson had already been thoroughly discredited, and was clearly on 
the way out—as has happened to many other cases, including constitutional 
eases, in the history of the Supreme Court. 


A TIME OF DELIBERATION 


This was the situation when the school segregation cases came before the 
Supreme Court. The Court was aware of the problems and exerted extraordi- 
nary care and patience in coming to its conclusion. : : 

The cases came to the Court in 1952, while Mr. Vinson was Chief Justice. 
They were argued extensively on December 9, 1952. Then the Court set them 
down for reargument, and put certain specific questions on which it asked the 
assistance of counsel. The cases were reargued on December 8, 1953. 

It was at this point that Earl Warren had his first official contact with the 
problem. The Attorney General of the United States joined in a brief filed with 
the Court, and the Solicitor General participated in both arguments. 

Finally, the cases were decided on May 17, 1954, nearly 2 years after they had 
been brought to the Court. 

Even that was not the end of the Court’s consideration. For the cases were set 
down for further consideration as to the decree which should be entered, and the 
decision on this, following the traditional equity practice of “all deliberate 
speed,” was not announced until May 31, 1955. 

All this indicated great deliberation, wise administration, and well-considered 
judicial conduct. But in the light of the decisions of the Court as they stood 
when the cases got there, the result was virtually inevitable. The Constitution 
prescribes “equal protection of the laws.” 

After some preliminary hesitation, notably in Plessy v. Ferguson, the cases 
had come to hold with great consistency that “equal protection” means equal 
protection. These decisions left the Court in 1954 with very little area of choice. 
To judges committed under oath to render “equal justice under law,” it was 
evident that Plessy v. Ferguson had had a shaky foundation from the beginning 
and that it had already collapsed from the effect of the many other cases which 
had been decided in more recent times. 


REVOLUTION RECOGNIZED 


All of this may seem quite far removed from Chief Justice Earl Warren, and 
yet it is, of course, extremely close—as he would presumably testify with some 
eloquence if he were free to do so. 

It was the function of the Court to declare the demise of Plessy v. Ferguson, 
and it fell to Earl Warren as the Chief Justice to be the Court’s spokesman. 

The opinion he wrote was short, simple, straightforward, calm, and clear. 
It did not make a revolution. It recognized that one had already occurred dur- 
ing the past half century of American national and legal growth. The opinion 
received the unanimous support of all eight of the Chief Justice’s colleagues. 

Anyone who was Chief Justice in 1954 would have been subject to intense 
criticism. Earl Warren had sustained this with dignity, grace, good humor, and 
with a certain distinction, which, though less Jovian, is reminiscent of Chief 
Justice Hughes. 

For Chief Justice Warren is a warm, human man. He is friendly, genial, 
kindly. He has devoted most of his active life to the service of his fellow men 
in one capacity or another, and there are millions who have benefited by his 
actions, though most of them do not know it. 

Even on the Court, Chief Justice Warren gives freely of his time and energy 
to public activities relating to the law and the administration of justice. He 
has brought about a reorganization of the Judicial Conference of the United 
States, and seeks to turn over to it supervision of some of the rulemaking func- 
tions of the Supreme Court. He has spoken at many gatherings of lawyers and 
others, and many of his speeches have been of real excellence, making a con- 
tribution to public thought which is much more than routine. 

Justice Frankfurter has said that Chief Justice Hughes ran a “taut” court. 
while things were much looser under Chief Justice Stone. The situation under 
Chief Justice Warren may be halfway between. 

Chief Justice Warren is gracious and easygoing in court, and one may assume 
that he is the same in the Court’s conferences. He makes lawyers feel com- 
fortable and at ease, makes them feel that they are really welcome, and that the 
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Court is glad—indeed, anxious—to listen to them. Yet he keeps things going, 
No one trifles with him. 

Perhaps some might think that as a lawyer he is still feeling his way. Of 
course, a good lawyer is always feeling his way. Any lawyer or judge who is 
sure he knows the answers is pretty sure to be wrong. 


A CALL TO EXPERIENCE 


As I have tried to point out, there is in nearly every ease before the Supreme 
Court an area of choice. How a judge marks out and determines that area 
largely determines the type of judge he is. In this area, most matters are ones 
of degree, ones of more or less. They are not black and white. 

If a judge keeps this area too small, he is likely to be a poor judge, for he will 
be too hidebound by precedent, too much tied to the past, too unaware of the 
relevance of variations in the situation now before him. 

On the other hand, if a judge allows this area to be too broad, he is not 
likely to be a good judge. He may run some risk of deciding according to his 
own personal choice rather than according to law as he is given light to under- 
stand the law; he may give too little weight to precedent, and make the law 
unsettled. 

Most judges successfully avoid these extremes. Even then, there is an area 
of choice. That is what judges are for. Within this area, it may not be possible 
to give a purely logical demonstration that one result is better than another. A 
judge has to call on all the resources of his experience and wisdom in coming to 
a conclusion. Some judges hew rather closely to the line; some are more free 
wheeling. 

It might be thought by some that Chief Justice Warren keeps the area of 
choice rather broad, and that perhaps he would be a better judge if he narrowed 
somewhat his scope of choice. 

This has nothing to do with the segregation cases, where the choice had al- 
ready been narrowed by prior decisions almost to the vanishing point. It may 
have some application in the general run of cases. 

Chief Justice Warren is not Governor Warren. When a man puts on judicial 
robes, it does something to him if he is really a lawyer and a man. But Chief 
Justice Warren may sometimes look at things with the relatively broad view 
which was relevant when he was considering matters as a Governor and which 
has little or no place in the deliberations of a Justice of the Supreme Court. It 
may be that he has not always used as sharp a tool as is needed in the decision 
of certain types of technical matters. 

Earl Warren is a humble man. He is disinterested. He sincerely seeks to 
find his way, in words which Justice Frankfurter used in describing some of 
his predecessors as Chief Justice, “through precedent, through policy, through 
history, through their own gifts of insight to the best judgment that poor fallible 
creatures can arrive at in that most difficult of all tasks, the adjudication 
between man and man, between man and state, through reason called law.” 


Senator Dopp. My reason for reading it and citing it is that I think 
it will be difficult to reconcile it with that paragraph of yours on page 
6 of your statement. 

I have asked other witnesses about this same point. I hope it 
makes clear that there is another view here. 

I notice you have cited the situation with respect to Alaska and 
Hawaii. Wouldn’t you agree that the statute to which you referred 
is subject to constitutional Testraints ? 

Mr. Morrow. Yes, sir. I would. I do not think that the statute, 
as any other statute of C ongress—it 1s an admission act and I do not 
know that an act of admission has any greater stature than some 
other proper act of Congress. I do not quarrel at all, Senator Dodd, 
with what I regard as a constitutional power of the Supreme Court. 
You and I may * dise agree in connection with that, but simply the basis 
of my belief is, and this is an inaccurate statement if you think I am 
S reaking of the earlier decisions, I was talking here about the de- 
cisions that I had mentioned in this article. 
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Senator Dopp. No. I understand your view. The reason I want 
to make it clear is that I think onle in this country, on reading a 
statement such as you have made with reference to the admission of 
Hawaii and Alaska, may very well receive the impression that these 
two new States have received special status or exemption from the de- 
cision of the Supreme Court with respect to this problem of Negro 
and white children having equal access to the ph and that is 
not so. 

Mr. Morrow. I do not suppose the admission acts have ever been 
before the Supreme Court on that question at all, and therefore I 
imagine when they come before the Supreme Court, they will act 
on them. 

Senator Krerauver. Of course, when Texas was admitted, the Su- 
preme Court said they came in on equal footing with any other State. 

Mr. Morrow. That is right, but I would not have you believe that 
I would in any sense misquote any of this. 

Senator Dopp. No. I did not mean that. I only meant that we 
ought to make it clear that they have no special status. 

Mr. Morrow. I do refer here, though, in that paragraph that you 
mentioned, the decisions I speak of where declarations of the present 
members of the Court. My feeling about. it, Senator Dodd, may be 
expressed in about this language, if you will permit me this viewpoint. 

ere is a body of decisions which has been left alone. I do not 
mean to say it has not been encroached on, as you suggest, but it has 
been left alone as a specific matter, and it seems to me it is a very 
strong argument that the Congress over all these years has not seen 
fit, as Judge Hand says, to do anything except to let the matter go 
along as the Courts have held, even in the District of Columbia. I 
can’t really voice it any stronger than Judge Hand or Chief Justice 
White, to whom he referred. I quoted him in the last sentence of my 
article, his view about the office of the Court. It is just a question 
inmy mind whether it is the Court or legislative body. 

Senator Dopp. Well, I was going to ask you a question I have asked 
other witnesses. Would you agree with me that if the Talmadge 
amendment is adopted, we will not only reverse the decision of the 
Supreme Court in the Brown case in 1954, which requires equal facili- 
ties, but we will also reverse the 1927 case. We will also reverse the 
Plessy case in 1896, which established the doetrine of separate-but- 
equal. We will also, for practical purposes, repeal the 14th amend- 
ment and, in fact, we will be back in 1860. 

Now, my question is, would you like that. situation to prevail? 

Mr. Morrow. I do not follow your position about that. I have 
heard your discussion before with these other witnesses. 

The 14th amendment was interpreted in 1896 for the first time, if 
that is the date of the Plessy case. The 14th amendment was a part 
of the Constitution prior to that time. 

Senator Dopp. Yes. 

Mr. Morrow. Since 1868. It was interpreted in 1896 and again in 
1927. 

Now, this amendment, if it passes and becomes a part. of the Consti- 
tution, would, as you indicated in your questions before, give each 
State the right to control its public school affairs exclusively. Each 





*See app. D for supplemental statement by Mr. Morrow on this point. 





112 STATE CONTROL OVER PUBLIC SCHOOLS 


State would have the right to determine what its method could be, 
but I do no have the same view that you seem to have with respect to 
the frightening conditions that might exist, because I thought for a 
good many years the country got along pretty well under the older 
doctrine. 

Senator Dopp. That may be so, but my point is, would you agree 
with me that at least we will be back there ? 

Mr. Morrow. No, sir. I do not think I can follow that viewpoint. 
I have thought about your questions before, and I do not think I 
can follow your viewpoint. The 14th amendment was interpreted. 
It was a part of the Constitution. It will remain a part of the Consti- 
tution, whatever happens here. 

Senator Dopp. Yes, but let me interrupt you. 

Mr. Morrow. But it would not be repealed. 

Senator Dopp. Let me show you why I think you are in error. With 
respect to the field of education, if this amendment is adopted, the 
Supreme Court will have absolutely nothing to say. It could not 
have issued the doctrine of “separate but equal” in the Plessy case 
in 1896. 

Mr. Morrow. I do not see that there is anything in the 14th amend- 
ment that relates to education. I am proposing the amendment be- 
cause the court has so interpreted in the Brown case. 

Senator Dopp. That is the law now. That is why you are op- 
posing it. 

Mr. Morrow. I am opposing it because I think it ought not to be 
in, because I believe it is wrong, and I think the amendment ought 
to be adopted. 

Senator Dopp. Are you seriously saying you don’t think we will 
be back in a status without any power residing in the Supreme Court 
with respect to questions involving education ? 

Mr. Morrow. No, sir, I do not share that view. 

Senator Dopp. Then we agree. We would be back there. 

Mr. Morrow. No. I do not share the view that we would be back 
there. 

Senator Dopp. Well, where would we be under this amendment, if 
not there? The States would have absolute power and the Federal 
Government would have none under this amendment. 

Mr. Morrow. Well, I think that is what Chief Justice Taft thought 
ought to be done, and 1 think I quoted his language. I think Hughes 
said the same thing in the case you read. 

I do not think there is anything wrong in the States having the 
right to control education. 

Senator Dopp. That is not my question. I am asking you if you 
would agree with me that we would be back there, right or wrong. 

Mr. Morrow. No, sir; I cannot agree with you. 

Senator Dopp. We would be back there. 

Mr. Morrow. I cannot agree with you that we would be back there 
right or wrong. 

‘Senator Dopp. Well, where would we be? 

Mr. Morrow. We would be in a position where the States would 
have authority under this constitutional provision to control their 
educational functions. 
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Senator Dopp. That is what I am suggesting. You and I de agree. 
That is where we would be. There would be no power at all in the 
Supreme Court to pass on questions of this kind. It would reside 
wholly in the States and the political subdivisions of the States. 

Mr. Morrow. Well, I take it that action under such an amendment 
might come before the Supreme Court, just as actions of the Congress 
in connection with other acts might. 

Senator Dopp. I understand that, but I do not see how you can dis- 
agree that we will be back where the States have absolute power. 

Mr. Morrow. The States will have the power to determine the edu- 
cational functional of their educational institutions, or whatever their 
language is. 

Senator Dopp. If we can agree on that, I want to ask you a question : 

What would prevent any State from having a rule or regulation re- 
quiring some qualification of students with respect to religion? Do 
you think that should go on in this country ¢ 
' Mr. Morrow. No; I think other provisions of the Constitution 
would guard against that. 

Senator Dopp. Well 

Senator Kerauver. Which ones? 

Mr. Morrow. Well, I can’t name it to you, but I am positive that in 
connection with the Constitution, the right of religion couldn’t be 
dispossessed. 

Senator Dopp. Well, we have this question before the Supreme 
Court involving public education. You remember the case in Illinois. 
There a board of education established a program under which clergy- 
men could come into the public schools and teach religion. So this is 
not as farfetched as my question might first appear to be. A person 
in Illinois instituted a suit, a taxpayer’s suit, to stop this practice. 
The plaintiff was a woman whose son was a student in the public 
school system of Illinois. The Supreme Court finally said this is 
wrong and it is a violation of the Constitution. 

Now, you say this would not happen, but it did happen, in a sense, 
and it took our Supreme Court to stop it under the doctrine of separa- 
tion of church and state. 

Now, what I am worried about is, and I think other people are 
similarly worried, if it took our Supreme Court to stop this practice 
in Illinois not very long ago, what do we face if we turn this all 
back to the States again? And I think the record will show that 
there are considerable grounds for our worry. 

Mr. Morrow. Well, Senator Dodd, the best answer I can make to 
that is, I believe, I have to assume that the legislatures of the States 
and the authorities of the States to whose authority this would be 
committed under this amendment would not be going to frightening 


conditions. You know, after all, this thing went on for a long time, 
and 








Senator Dopp. I know it did. 
Mr. Morrow. There hasn’t been any great deprivation. 


Senator Dopp. In your own statement you made the best answer 
that could be made. 


On page 3, you quoted Thomas Jefferson. He said: 


In questions of power let no more be said of confidence in map, but bind him 
down from mischief by the chains of the Constitution. 
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That is precisely my point. 

Mr. Morrow. I think that also applies to men on the Supreme Court. 

Senator Dopp. Well, that is right. It applies to everybody, but if 
you are going to abandon the Constitution with respect to these 
great questions, you are reposing your confidence in man, sayin 
these things will not happen. But they have happened time an 
again and, I think this would be one of the very real consequences of 
the adoption of this amendment. 

That is all I have, Mr. Chairman. I have another subcommittee 
and I am overdue. If you will excuse me, I would like to go there. 

Senator Krrauver. I understand, but 1 am sorry you have to leave. 

Senator Dopp. Thank you very much. 
ieee Morrow. Glad to have the opportunity to talk to you, Senator 

odd. 

(At this point in the proceedings, Senator Dodd left the hearing 
room. ) 

Senator Keravuver. Let me see if I get your attitude about this 
straight, Mr. Morrow. 

You referred to the Missouri case in which there has been a Negro 
student who wanted to study law and the plan of the State to send him 
to another State and pay histuition. That is the Gaines case, and they 
had to offer him separate but equal facilities in his own State or admit 
him tothe University of Missouri. 

If this amendment were enacted, what would happen in a case like 
that ? 

Mr. Morrow. I suppose, Senator Kefauver, that if this amendment 
became a part of the Constitution, that the matter of determination 
of whether or not a man was being fairly treated under either the 
“due process” clause or the “equal protection of the laws” would 
properly come before the Supreme Court if simply a matter of 
whether or not a man had to go out of the State to get an education. 

In other words, they would probably hold that the Constitution of 
Missouri, insofar as it so provided, was unconstitutional, as has been 
done in several States already. But, so far as the recognition of the 
rights of the Negro and the white, I think the attitude of the Mis- 
souri legislature or those in charge of Missouri would have to be 
determined by their laws, their regulations. 

The reason I say that, if you will permit me—— 

Senator Kerauver. Let me see if I get this straight. I thought 
that the other witnesses have said that, insofar as the matter of edu- 
cation is concerned, the 14th amendment would have no application. 

Mr. Morrow. I have heard them say that. 

Senator Keravuver. Do you feel that? Do you agree with that? 

Mr. Morrow. I don’t have that exact same view. I have tried to 
express it. I may not be very clear in my expression—evidently not. 

The 14th amendment is part of the Constitution. The Court in 
Plessy v. Ferguson, supra, interpreted the 14th amendment and con- 
tinued to interpret it and interpret it. But the 14th amendment, it 
doesn’t seem to me, is necessarily the originator of the question of 
right or wrong on the questions of white and black children. 

It is the, for instance, the Supreme Court in this Bolling case that 

oes back to the 5th amendment and the “due process clause” in stat- 
ing that, evidently believing that, the 14th amendment couldn’t apply. 


The fifth amendment did. It was passed in 1791, and therefore I 
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cannot conceive of the reason myself. But I thought the decision 
in the Bolling case indicated principally to me that the 14th amend- 
ment had no application to the origination of the right of whether or 
not the education of a man was me ape but equal. It is a consti- 
tutional provision which was used by those who said that they were 
denied this right, and the Court held in interpreting it that they were 
not denied any right by virtue of the 14th amendment. 

Senator Keravuver. Do you think that Plessy v. Ferguson would 
be the law and would have any application if this amendment were 
adopted ? 

Mr. Morrow. I think Plessy v. Ferguson would be reestablished as 
sort of a precedent, looked at as a precedent. But I do not believe 
Plessy v. Ferguson would actually become the law unless it was fol- 
lowed by some decision, reinstated, I mean. I hardly see how you 
could dothat. It would be an overruling of the Brown case. 

Senator Krrauver. Well, Plessy v. Ferguson is, of course, based 
on the 14th amendment; the court said that “separate but equal” satis- 
fied the requirements of the 14th amendment. 

Mr. Morrow. You see—— 

Senator Kerauver. I think Senator Sparkman, and possibly Sen- 
ator Talmadge, said that this would take the application of the 14th 
amendment completely out of the field of education and return edu- 
cation entirely to the States. So I wonder how you believe that 
Plessy v. Ferguson might still be applicable ? 

Mr. Morrow. I must say that I do not suppose I should compare 
my views with either of the two Senators you named, but the 14th 
amendment was not the basis, any more than the 5th amendment, of 
the right of a man to be treated fairly under the Constitution of the 
United States, if it was a discriminatory thing. But the 14th amend- 
ment was the one which, of course, came during the reconstruction 
period. And when the Negro in the Gaines case, or others, thought 
he had been mistreated and unfairly handled, he raised the question 
and the court, in interpreting the 14th amendment, held that it nega- 
tived, that there was nothing in the 14th amendment that was con- 
travened by this action. 

As Justice Taft said, the decision is within the discretion of the 
State in regulating the public schools and does not conflict with the 
14th amendment. 

It is that it does not conflict with the 14th amendment at all. 

Senator Krerauver. Do you think that States ought to be able to 
decide exclusively or should a school district be able to decide that 
they can have schools only for children of one race and not for the 
other, or one religion and not for the other? 

Mr. Morrow. I do not share the religion end of it, but I say, I tried 
to say a while ago that I thought in 75 or 80 years that this country 
got to be a pretty great country under that doctrine and did pretty 
well under the doctrine of the States having the power, as decided by 
Taft and his people. 

I am not too much afraid; I do not believe I am quite as afraid 
of the possibilities as you gentlemen are, who may be much more 
experienced than I. 

Senator Keravuver. In considering any constitutional amendment 
it is very important to find out its exact meaning. 
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Mr. Morrow. I share your views. 

Senator Krerauver. And it is a very serious matter. 

Mr. Morrow. It is, indeed. 

Mr. Frensterwacp. Might I ask one question, Mr Chairman ? 

Senator Kerauver. Mr. Fensterwald. 

Mr. Fensrerwap. I have been looking for a letter which the sub- 
committee had received, but I have not located it. We received a let- 
ter, however, and among other things, it stated the possibility that 
this amendment, if adopted, might weaken the 10th amendment, which 
reserves rights to the States and to the people. The theory was that 
the Talmadge amendment, by specifying one particular right would, 
by implication, weaken other rights. 

Do you feel that this is a well-grounded fear? Or do you feel that 
the Talmadge amendment would have no effect on the 10th amend- 
ment? 

Mr. Morrow. I can see, Mr. Fensterwald, how they could make this 
statement, because this particularizes on the educational feature. But 
I do not believe I would share the view that it would necessarily 
weaken the 10th amendment, because at least it would be an exception 
or cumulative, one way or the other, which ever way you want to take 
it; but with respect to the 10th amendment that this 1s a reaffirmation 
that the exclusive rights of schools, in handling the public schools, 
would be within the States. 

The language of the 10th amendment—and that is where I do not 
think I make myself clear to Senator Kefauver—is that there is noth- 
ing in the Constitution or the 14th amendment that says the schools 
shall be handled in a certain way, the public school system. It is 
based on a general proposition. 

I can see, though, where people would say that the 10th amendment 
might be affected by such a declaration because it would be an excep- 
tion, a special exception, singling out public education. 

But there is no grant of power in the Constitution anywhere that 
I know of to the Federal Government to control the public schools. 
And consequently, the 10th amendment, which reserved all powers 
not so granted, is a very broad and effective amendment. It has, to 
some extent, lost its power and some of its use already. Practical 
matters. But I can see the point that you raise. 

Senator Kerauver. No, education is not mentioned anywhere in the 
Constitution as far as I know. 

I do not think I saw the letter, to which counsel refers, but I saw 
an article to the same effect somewhere. I think the reasoning was 
that, if you made an exception in this case, you might have to admit 
exceptions in other cases. 

Mr. Morrow. I guess that is true, Senator. And, of course, it 
would be a very irksome test to undertake to enumerate the various 
powers that they claim they withheld and did not grant if you define 
them individually. 

Senator Kerauver. Mr. Chumbris, on behalf of Senator Langer, do 
you wish to question the witness ? 

Mr. Cuumeris. I think that there are some very fine constitutional 
points here that you have raised, Mr. Morrow, especially in view of 
the questions which you were just asked. And for the legislative his- 
tory, I would like to ask you a few questions. 
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Now, perhaps some of the most disputed cases in the Supreme Court 
has been a battle between the 10th amendment and the interstate com- 
merce clause. 

Mr. Morrow. Yes. 

Mr. Cuumpris. Under the Constitution; whether you should im- 
pede products going across a State line or whether you should reserve 
the State police power to keep certain articles out of the State and let 
the police power of the State control what should come in and what 
should stay out. For instance, the oil cases and the milk cases are 
perfect examples of that conflict of those two constitutional powers. 

If this amendment is put in the Constitution, would it be your 
interpretation that it would be a separate constitutional amendment 
cn its own? 

Mr. Morrow. Yes, I think so. I think that it is an addition, some- 
what like the 18th amendment was. 

Mr. Cuvumpris. Then if this amendment is on its own and if this 
amendment is an amendment separate from the 10th amendment, 
which gives the States a specific power as to education, would you 
say then that 

Mr. Morrow. Must mean—excuse me—a reservation. 

Mr. Cuumepris. That is right, a reservation. 

Senator Kerauver. It does not specify education, of course; it just 
specifies a general reservation. 

Mr. Cuvumeris. But this new amendment would say that the States 
do have the power to administrative control over the public schools. 

Mr. Morrow. Sure. 

Mr. Cuumpris. Then what would be your view if there was a clash 
between either the fifth amendment—it would not be the fifth amend- 
ment in this case, it would be the 14th amendment that pertains only 
to the States—and this new amendment as to whether there was equal 
protection under the Constitution ? 

Mr. Morrow. I believe that question, if I understand it correctly, 
relates to the same question that Senator Kefauver and Senator Dodd 
were asking about the 14th amendment. 

Mr. Cuumpris. Yes. 

Mr. Morrow. I have tried to say the 14th amendment is a part of the 
Constitution, whether the Southerners believe it should be or not. In 
the Plessy v. Ferguson case, the Supreme Court interpreted the act 
of preventing the white and Negro children going to school together 
as not in contravention of the 14th amendment. 

You see, the 14th amendment had no application or was not in vio- 
lation of it; so that, negatively, they did not say the 14th amendment 
created that right; they said that the 14th amendment was not vio- 
lated by that right. 

Consequently, it never has been my idea—and, of course, I can cer- 
tainly be wrong—that that was creative of a right. 

The 10th amendment reserved to the States every power not dele- 
gated to the Federal Government. There is no mention anywhere of 
any delegation of authority to the Federal Government on educa- 
tional matters anywhere in the Constitution. Consequently, it must 
be a reserved power. So as I see this amendment, if it becomes 
adopted it will be effective to give to the States the control in the han- 
dling of their separate educational facilities. 
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I cannot say that Senator Dodd, Senator Kefauver, and counsel 
for the committee are not, maybe, primarily concerned with respect 
to what may happen; but I just cannot get over the fact that we got 
along awfully well for a lot of years and this country became about 
the biggest Nation in the world under a doctrine which now has been 
condemned. And I just do not share the view that we are going to 
run into any great difficulties. 

As a matter of fact, I would like 

Senator Kerauver. Well, it was always considered, though, that 
we had the doctrine of Plessy v. Ferguson. 

Mr. Morrow. Yes, sir. 

Senator Kerauver. That was actually in force from the time of 
the Slaughter-House cases in 1873. 

Mr. Morrow. That is right. And the Congress so regarded it, 
because they took no position to the contrary, even in the District of 
Columbia. 

Mr. Cuumepris. I am more interested in what this new amendment 
will do in the field of education in regards to the equal protection of 
the laws. 

Now, following Senator Dodd’s example, let us say that in one of 
the States—and it does not have to be a Southern State; let us say a 
far western State, Nevada, any of them, Utah, Colorado—the school 
board decides that it is going to place students as to their religion 
rather than as to their race. 

Mr. Morrow. I believe the “separate” constitutional provision 
would protect it against 

Mr. Cuumpris. Which constitutional provision? There is none. 
Article I on religious freedom does not apply. All article I says is 
thatthe Congress shall pass no law 

Mr. Morrow. No law. 

Mr. Cuumpris. Which will establish a religion, nor do anything 
that will give preference of one religion over another. 

You are, by this constitutional amendment now giving the State— 
any one of the Western States; [ am using them as an example—the 
right to do as they see best, as they see fit in their particular States. 

‘Now, where would be the constitutional protection there ? 

Mr. Morrow. I presume that the constitutional protection might 
come either under the fifth amendment or equal protection of the laws, 
either one of them. 

Mr. Cuumpris. Of course, the 5th amendment goes to what the 


Federal Government does, and the 14th amendment goes to what the 
States do. 


Mr. Morrow. That is right. 

Mr. Cuumertis. So there is a distinction. So they would not be 
protected under the amendment. 

Senator Kerauver. Do you want to think it over, Mr. Morrow, and 
give us your full opinion of it? I think that is an important point. 

Mr. Morrow. Well, yes, I will try to doso. 

I should like to do so, Mr. Chairman; there is an article written by 
a Virginia judge recently that I had every intention of bringing 
with me and asking that it be incorporated in this statement, which 
undertakes to state what I regard—and if it please you, I have sought 
to talk about what I regard as judicial restraint of the Supreme 
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Court. And this article by a Virginia judge says it much better than 
1 seem to be able todo. And I would like to have the opportunity to 
send it to you and let it be a part of the record. 

Senator Kerauver. We will be glad to have it and make it a part of 
the record. , 

(The above referred to material was not received by the subcom- 
mittee. ) 

Mr. Cuumpris. Now, Mr. Chairman, just one more word on that 
particular point. Do you think this suggested amendment could have 
any additional words which may 

r. Morrow. Prevent, allay the fears that you have expressed with 
respect to the matters here ¢ 

Mr. Cuumpnis. That is right. 

Mr. Morrow. Why, I do not say—of course, I had nothing to do 
with writing the amendment. The idea that I have had is that the 
amendment would put back in the States the authority which had 
been vested in the States and not given to the Federal Government, 
under a long body of decisions of the Supreme Court. And I have no 
actual say about the act’s actual language. If the language is inap- 
propriate, I am sure the members of the subcommittee and the whole 
committee will study that very carefully and seek to protect any in- 
justice that might come by virtue of that, of their position. 

I saw the amendment, of course, in the resolution proposed by 
Senator Byrd and Senator Talmadge and these other gentlemen. 

Mr. Cuumpris. Thank you, Mr, Chairman. 

Senator Kerauver. Thank you very much, Mr. Morrow. 

Mr. Morrow. Thank you very much, Senator. I appreciate it very 
much. 

Senator Kerauver. You send that article to us and we will put it 
in the record, and if you want to file a supplemental statement with 
reference to this problem of the matter of religion that you spoke 
about—— 

Mr. Morrow. Well, I should like to. I should like to express my 
views on it. I do not think I have given it too close a study on that 
particular subject. But, anyway, I appreciate the opportunity. I will 
not be home for several days, but I guess it will be all right for me to 
send it in ¢ 

Senator Kerauver. Yes. 

Mr. Morrow. Thank you very much, sir. 

(The supplemental statement which was subsequently received is 
as follows :) 





SUPPLEMENTAL STATEMENT OF WRIGHT Morrow 


Mr. Chairman, you gave your consent to the filing by me of a supplemental 
statement in addition to the testimony that I gave before the subcommittee 
heretofore. 

I particularly requested the right to place in the record the statement which 
I regard of great importance and significance made by Hon. Brockenbroagh 
Lamb of the chancery court of Richmond, Va., in which this distinguished 
jurist discusses the problem of the restraint of the judiciary and the danger 
that a judge forgets that he is not a depositary of arbitrary power but a judge 
under sanction of the law. 

The following quotation is from Judge Lamb, and is reprinted from the July 
1958 Journal of the American Bar Association : 

“And now a serious word. What I shall say is but a recurrence to a funda- 
mental principle, founded upon that truth which if known shall set us free. 
Upon adherence to this canon of judicial conduct the vitality of our cherished 











120 STATE CONTROL OVER PUBLIC SCHOOLS 


liberties depends; for otherwise the doctrine of State sovereignty, right to trial 
by jury, freedom of speech and of religion—in short, all that we have hardly 
won and hold dear—become as sounding brass or a tinkling cymbal. 

“The greatest hazard a judge faces is not from without. The gravest danger, 
the most constant and appalling danger, lurks within the judge himself. It is 
what the judge would call his conscience, what others refer to as his preconcep- 
tions or his predilections—and what those who disagree with him denounce as 
his prejudices. By and of these dissimilar names it is the same identical thing, 
The difference is in the viewpoint. 

“I refer to what Chancellor Wythe had in mind when he said: ‘compassion 
ought not to influence a judge, in whom, acting officially, apathy is less a vice 
than sympathy.’ This expression from the pen of a great philosopher in the 
law is cited by the elder Burks in Harris v. Harris (31 Grat. 32). In the 
course of his opinion in a heartrending case, Judge Burks says: 

“*The unhappy condition of the appellee excites my commiseration; but 
courts of justice are not allowed to be controlled in their decisions by consider- 
ations of that character.’ 

“He then quotes Chancellor Wythe’s eloquent words above. 

“The crying need for this kind of judicial perspicacity and courage, in these 
times that are so badly out of joint, justifies the repetition of what should, in 
truth, be recognized as a platitude: 

“*We regret that the conclusion reached will prevent a recovery and may 
thereby defeat the ends of justice in the particular case before us, but however 
that may be, we must declare the law as we find it written and comfort our- 
selves with the confident belief that in its results it will promote the ends of 
justice to all.’ 

“The thought I am endeavoring to express is embodied in the Canons of 
Judicial Ethics (194 Va. clxii) in words that pull no punches. Quoting from 
‘anon 20: We have a ‘government of law and not of men,’ and a judge ‘violates 
his duty as a minister of justice’ (strong language, is it not? It is not mine. 
It is quoted from the canon)—‘violates his duty as a minister of justice if he 
seeks to do what he may personally consider substantial justice in the partic- 
ular case and disregards * * * the integrity of the system of the law itself.’ 
This canon cautions a judge to remember that he is ‘not a depositary of arbitrary 
power but a judge under the sanction of law.’ 

“It would be well if the emphatic language of this canon and the striking 
words of Chancellor Wythe were engraved over every bench in the Common- 
wealth, and in other sections of the Union as well. 

“The inscription over the portal of the Supreme Court of the United States 
refers to that edifice as the temple of ‘justice under law’. That inscription can 
but mean that there is, for a court or a judge acting officially, no other justice 
than that defined by law. Unless the words mean this, they mean nothing. 
Since we have a government of law and not of men, there is no such thing for 
a judge acting officially as ‘justice,’ save only as it is found in and defined by 
the law. 

“The concept, now apparently prevalent, that the justice administered by 
the courts is a thing existing apart from the law, may have it roots in the 
ancient Latin maxim: ‘Fiat justicia ruat coelum’—let justice prevail though 
the heavens fall. 

“The translation of the Latin ‘justicia’ into our modern ‘justice,’ considered 
as an ideal thing apart, is a mistranslation. ‘Justicia’ to the Romans was their 
system of law, for the enactment and administration of which they had a gift 
that is not surpassed in recorded history. 

“And yet I apprehend, in view of current developments, that justice is all too 
often administered in accordance with the individual conceptions of judges 
of morality, psychology, sociology and ethics. Irrespective of the motive, whether 
good or bad, the result is tyranny; the definition of a tyrant is one who is ‘un- 
restrained by law or constitution; a usurper of sovereignty.’ May we ever 
retain our capacity to detect it from afar ‘down every tainted breeze.’ 

“In view of the almost unlimited power reposed in a judge, acting officially, 
it would be well indeed for us to hark back to Chancellor Wythe and the elder 
Burks; to bear in mind that ours is a government of law and not of men; to 
place again the emphasis on the phrase ‘under the law’ when we speak of 
‘justice under law,’ to pay more than lip service to the vigorous assertion of a 
judge’s official duty as plainly stated in canon 20 of the Canons of Judicial 
Ethics, pronouncing for all that have ears to hear that a judge is not, in truth 
and in fact, a repository of arbitrary power but a judge under sanction of law. 
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“The duty to which a judge may cleave in his official actions is owing by 
him to the integrity of the law—and to that alone. Every decision that is based 
upon the judge’s individual concept of right and justice—every opinion that 
justifies a decision because it achieves the ends of justice under the special 
facts of the particular case—serves to weaken the foundations upon which our 
liberties rest. 

“The continued violation by us as judges of this basic principle will make our 
judiciary another Samson, blind to duty and swollen with power, pulling down 
the pillars that support our most cherished institutions.” 

I cited the case of Missouri ex rel. Gaines v. Canada, (305 U.S. 337). I gath- 
ered from the questions during the hearing that it was not thought this decision 
upheld my position concerning the interpretation of the 14th amendment. I 
quoted from language (page 344 of 305 U.S. Reports) wherein Chief Justice 
Hughes fully recognized and cited with approval the Plessy case, the McCabe 
case, the Gong Lum case, and the Cummings case. The Court recognized the 
separate but equal doctrine and stated that the State court had recognized the 
obligation of the State to provide Negroes with advantages equal to that afforded 
to white students. The decision turned on the finding by the Court, as a matter 
of fact, that the method used by the State of Missouri requiring resort for the 
proper education to another State was not within the doctrine of separate but 
equal. If the facilities afforded has been equal, although they were separate, 
the result of the case would have been different, because the court was uphold- 
ing the separate but equal doctrine. 

Another part of our discussions was the reflection of the ideas of some of the 
members of the subcommittee that the adoption of this proposed amendment 
would do away with the 14th amendment, and possibly weaken the 10th amend- 
ment. I said in my previous testimony I could not follow that idea. The 14th 
amendment, as was stated in the Plessy case, was to enforce the absolute equality 
of the two races before the law, but had nothing to do with education. This 
amendment was a restriction on the powers of the States. 

In the old case of United States v. Stanley (109 U.S. page 3) the Court was 
passing on an act of Congress entitling all persons within the jurisdiction of 
the United States to the full and equal enjoyment of advantages and facilities 
such as public conveyances, theaters, etc. 

Mr. Justice Bradley in writing the opinion for the Court, said: 

“The 14th amendment does not invest Congress with power to legislate upon 
subjects which are within the domain of State legislation; but to provide modes 
of relief against State legislation or State action of the kind referred to * * *. 
Positive rights and privileges are undoubtedly secured by the 14th amendment; 
but they are secured by way of prohibition against State laws and State pro- 
ceedings affecting those rights and privileges and by power given to Congress 
to legislate for the purpose of carrying such prohibition into effect * * *. 

Then a case referred to by Chief Justice Taft in the Gong Lum case, namely, 
Roberts v. Boston, (5 Cush. 198), in which the Supreme Court of Massachusetts 
was passing on a State provision requiring separation of colored and white chil- 
dren, Chief Justice Shaw of that court, in replying to the argument of Mr. 
Charles Sumner that all persons without distinction of age, birth or color are 
equal before the law, said this: 

“But when this great principle comes to be applied to the actual and various 
eonditions of persons in society, it will not warrant the assertion that men 
and women are legally clothed with the same civil and political powers, and 
that children and adults are legally to have the same functions and be subject 
to the same treatment; but only that the rights of all, as they are settled and 
regulated by law, are equally entitled to the paternal consideration and protec- 
tion of the law for their maintenance and security.” 

In the Roberts v. Boston case, the court held that special schools might be 
established for children of different ages, sexes and colors and for poor and 
neglected children, who have become too old to attend the primary schools and 
yet have not acquired the rudiments of learning to enable them to enter the 
ordinary schools, and that similar laws had been enacted by Congress under 
its general power of legislation over the District of Columbia. 

So in response to the suggestions made by members of this subcommittee that 
the adoption of this amendment would destroy the decision in the Plessy case— 
that is, the separate but equal doctrine and would in effect repeal the 14th 
amendment and go back to the year 1860, I simply do not follow that line of 
argument. 





122 STATE CONTROL OVER PUBLIC SCHOOLS 


As stated above, the 14th amendment was restrictive on the powers of the 
State. The 10th amendment had reserved all powers not delegated to the Fed- 
eral Government to the States and the people. So, when the Plessy case came be- 
fore the Court, the petitioner was complaining of being required to ride in a 
separate coach on a railroad in Louisiana because he was a Negro and was not 
allowed to ride in the same coach with white people. The Court, in passing on 
this question, interpreted the 14th amendment and negatived the idea that this 
character of treatment was a discrimination, and negatived the idea that such 
was in violation of the 14th amendment. 

Again, when the Court was called on in 1927 to pass on the Gong Lum case, 
where the Chinese girl was not allowed in a white school, Chief Justice Taft 
said that it was the same question which had been many times decided to be 
within the constitutional power of State legislatures, without intervention of the 
Federal Court under the Federal Constitution, and that the regulation of the 
education of its youth was within the discretion of the State. Therefore, the 
14th amendment was in no sense violated. 

The same Congress that passed on the 14th amendment also passed several 
school laws. In July 1866, Congress passed an act setting up schools for colored 
children in the District of Columbia. Again, the same month of 1866 another 
act was passed which granted to the trustees of colored schools for the city of 
Washington and Georgetown in the District of Columbia, for the sole use of 
schools for colored children, certain property therein described. 

Again, after the 14th amendment had been declared ratified in 1868, there 
was a great deal of discussion in Congress on certain civil rights bills, particu- 
larly one by Senator Sumner, of Massachusetts. The record of such discussion 
shows unequivocally that it was the belief of the Senate that it was an unconsti- 
tutional measure. Effort was made by Senator Sumner to specifically provide 
for integrated schools and other similar matters without any recognition of the 
difference in race or color. This effort was defeated by a substantial vote and 
many Senators expressed the view that such an act would be unconstitutional. 
They certainly did not think that the 14th amendment was applicable, and 
Sumner was one of its framers. 

In this debate the Roberts v. Boston case was often referred to and it was 
argued with effect by those opposing the Sumner bill that colored people stood 
precisely where it was claimed they stood under the 14th amendment which 
had just recently been passed. They said the question of education must be left 
to the discretion of the officers who administer the system and not by the Federal 
Government. It was argued that such an effort “was a singular interference, 
undoubtedly, with the social rights of the people which was never contemplated 
in the Constitution.” 

So, I say, if this amendment should be adopted, the original intent of those 
who wrote the 14th amendment would be reinstated; the 10th amendment is re 
invigorated, so to speak, because there was never any delegation to the Congress 
of any power or right to regulate the education of the people of the States. It 
was an exclusive function reserved to the States and local governments. It 
was so decided in the interpretation of the 14th amendment and was so long and 
consistently regarded that it became a part of the life of the American people. 

I cannot concede at all to the arguments made during the discussion that the 
adoption of the amendment would lower the standards or would restrict educa- 
tional opportunities or cause religious or economic discrimination. For more 
than 80 years—for half the life of this Nation—after the Civil War, the States 
regulated their schools in a constitutional manner and during this period this 
great country became the most important nation in the world. I think the fears 
expressed by some members of the committee could be based on nothing but a 
fanciful viewpoint. 

In the South, where I live, the adoption of this amendment would mean a 
great improvement in the relations and good will that has existed between the 
races, which has been tremendously damaged as a result of the decision of the 
Supreme Court in 1954. 

At one point in the discussion it was mentioned that my testimony on page 6 
where I used the words, “these decisions” was interpreted to mean the decisions 
leading up to the 1954 decisions. I undertook to correct this at the time. “These 
decisions” that I refer to were the Brown case and companion cases in 1954. 
I agreed then and now with the distinguished Judge Learned Hand that the 
Supreme Court is undertaking to be a third legislative chamber and, as said by 
Judge Hand, “if we do need a third legislative chamber, it should appear for 
what it is and not as the interpreter of inscrutable principles.” 
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In the discussion of the Admission Acts of the States, wherein certain States 
have been given exclusive authority and control of schools, we emphasized that 
in these instances the intention of Congress was demonstrated without doubt. 
While the Acts of Admission of States into the Union would be subject to judi- 
cial review, it would be very difficult to understand how any substantial part of 
the provisions of admission could be repealed or dispensed with. In any event, it 
cannot be denied that Congress demonstrates its plain intent in the passage of 
these Acts of Admission. 

The situation as to my own State of Texas was not involved here, but in the 
discussion a statement was made by one of the members of the subcommittee 
that Texas came into the Union on equal footing. I did not desire to debate 
this subject at the time; however, I cannot let the matter stand without express- 
ing my views. 

Texas desired annexation from its beginning and it was voted upon favorably 
by the Texas electorate when they adopted the first Constitution of the Republic. 
In 1888 a proposal was made for membership in the Union, but President Van 
Buren promptly disposed of it and said: 

“The question of the annexation of a foreign independent state to the United 
States has never been presented to this Government. Texas is a State with an 
independent government recognized as such by the United States. * * *” 

When this reply was received by the Texas Congress, a joint resolution was 
adopted in January 1839, withdrawing the proposal of annexation. The opposi- 
tion made four arguments—first, possible war with Mexico; second, it might 
extend slave territory ; third, would saddle the Government with the Texas debt, 
and fourth, Congress had no power to annex an independent nation. 

Subsequently in 1839 and 1840, Belgium and Holland recognized Texas as an 
independent nation; and in June 1842 England sent an Ambassador to Texas. 
This condition reactivated sentiment for annexation in the United States. An- 
drew Jackson, who had recognized Texas as an independent government on the 
last day he occupied the Presidency, became worried about the possibility of 
England getting “an iron hoop about the United States.” Sam Houston was 
doing everything he could to be sharp sighted and wary in his dealings with 
England while he really desired above everything else that Texas should become 
part of the United States. 

It appeared that President Tyler, twice in 1843, had indicated his desire to 
reopen the question of annexation. On April 12, 1844, a treaty between the 
United States and Texas was signed and President Tyler laid it before the Sen- 
ate with a message urging its acceptance. By this treaty Texas ceded all public 
lands, minerals, ete. to the United States and the United States, in turn, assumed 
and agreed to pay the public debts of Texas estimated at about $10 million at 
that time. Though advocated by President Tyler, this was defeated in the Sen- 
ate by a vote of 35 to 16. Texas has been rebuffed then twice, but the political 
situation in 1845 became more propitious and here it was that Andrew Jackson, 
almost at the end of his days, but fervent in his desire to push through this 
annexation, helped cause the nomination of James Polk upon a platform of 
“Oregon and Texas.” Polk was elected with the help of Jackson, who caused 
President Tyler to withdraw as an independent candidate. Then a final reso- 
lution for annexation of Texas was immediately placed before Congress and Mr. 
Polk immediately went to Washington to help President Tyler put it through. 
Jackson still valiant in his efforts, put everything he had behind the movement 
and the resolution was adopted and President Tyler signed it on March 1, 1845, 
3 days before Tyler’s term expired. 

The provision in the earlier resolution where Texas ceded all of its vacant 
lands was deleted, and Texas retained all the vacant and unappropriated lands 
lying within its limits, and applied the same to the payment of its own debts 
and liabilities. Thereby Texas kept her lands and paid her debts, and the Sen- 
ate and the House of the Texas Republic acted on June 23, 1845, providing a 
consent on the part of the Government of Texas on terms, guarantees and con- 
ditions set forth in the preamble to this joint resolution. Finally, the Congress 
of the United States, on December 9, 1845, passed a joint resolution recognizing 
the acceptance by Texas and formally admitting the State to the Union. _ 

A very recent decision of the present Supreme Court in a 5 to 4 decision 
written for the majority by the newest Justice, Potter Stewart, decided March 9, 
1959, in the case of Emanuel Brown v. The United States, the Court uses lan- 
guage which I regard as very significantly substantiating our viewpoint in this 

43321—59——__9 
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discussion. The dissent was by Chief Justice Warren, Justice Black, Justice 
Douglas, and Justice Brennan. 

The nature of the case is not important here except that the Court was pass- 
ing on a statute which was enacted in 1893 conferring immunity upon citizens 
testifying in a grand jury investigation. The petitioner had been adjudged 
guilty of contempt for failure to testify and the case was presented to the 
Supreme Court to review the validity of the procedure resulting in the contempt 
adjudication. 

Notice that this statute was enacted in 1893 and the Supreme Court in the 
ease of Brown v. Walker, 161 U.S. 591, in 1896 held that this statute confers 
immunity from prosecution coextensive with the constitutional privilege against 
self-incrimination, and that, therefore, the witness may not lawfully refuse to 
testify. 

a inaiiek Stewart, for the majority of the Court, after citing the Brown vy. 
Walker case and stating that for more than half a century it had been settled 
law, says this: 

“The context in which the doctrine originated and the history of its reaffirm- 
ance through the years have been so recently reexamined by this Court in Ull- 
man vy. United States, 350 U.S. 422, as to make it a needless exercise to retrace 
that ground here. Suffice it to repeat that, Brown v. Walker has become part of 
our constitutional fabric ; 350 U.S. at 438. It is thus clearly too late in the day 
to question the constitutional sufficiency of the immunity provided under part I 
of the act.” 

It is heartening, at least to those of us who believe in the position that I take 
here, that the majority of the Supreme Court has recognized in this very recent 
decision that a statute passed in 1893 and interpreted in 1896, and the interpre- 
tation reaffirmed through the years is still the law and has become a part of our 
constitutional fabric. 

This is a good example of the stare decisis, of the reliance upon precedent, and 
of judicial restraint which we so earnestly insist should be adhered to. 

I again express my appreciation for having the opportunity to present my 
viewpoint before you distinguished gentlemen. I realize the importance of the 
obligation which you have and I hope that you may give to Congress the right 


to offer to the people of the United States the opportunity to express their desire 
on this very important matter. 


Mr. Keravver. Senator Long, we are glad to have you with us 
here. 

Senator Lone. Mr. Chairman, I am awfully pressed and I would 
appreciate it if I could be heard as soon as possible. I just have a 
brief statement consistent with what Mr. Morrow has to say. 

Senator Kerauver. Senator Long, your statement may be given 
now and the committee is glad to have the Senator from Louisiana, 


Senator Russell Long, with us. He is a cosponsor of this resolution 


and he will testify at this time. 


STATEMENT OF HON. RUSSELL B. LONG, U.S. SENATOR FROM THE 
STATE OF LOUISIANA 


Senator Lone. Mr. Chairman, thank you so much. I will make 
my statement very brief and attempt merely to add to that which has 
already been said. 

Yesterday, His Majesty, the King of the Belgians, made a speech 


before the Congress in which he endeared himself to the people of 
America. 


During this talk he said: 


America has been called a melting pot, but it seems better to call it a mosaic, 
for in it each nation, people, and race which has come to its shores has been 


privileged to keep its individuality, contributing, at the same time, its share of 
the unified pattern of a new nation. 
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The King of the Belgians received a generous round of applause 
for this statement in the House of Representatives and from every 
American who took these words to heart. I have joined with my 
colleague, Senator Talmadge, and several other Senators in cosponsor- 
ing the joint resolution that is being considered today, the resolution 
that proposes an amendment to the Constitution of the United States 
reserving to the States exclusive control over public schools. 

This resolution will help to attain that individuality to which His 
Majesty referred and which is so dear to the hearts of the vast ma- 
jority of our people. 

This resolution would permit the States to protect the customs and 
traditions of their people, those customs and traditions that have 
done so much to mold the unified pattern of our new Nation which 
has assumed such an important position in the free world. 

This resolution would permit our States in turn to pass along to 
their subdivisions similar powers that are accorded to them. 

It is true that this resolution stands in the way of forcible inte- 

ration and amalgamation of the many fine races, creeds, and colors. 
Our experience in Louisiana has been that the forcible integration de- 
cision of the U.S. Supreme Court will not and cannot succeed in the 
forcible mongrelization of humanity which those decisions seek to 
achieve. 

Further attempts to enforce such decisions will only lead to a 
dissolution of the public school systems that have done so much to 
raise our standard of education in this country to the preeminent 
position it now occupies. 

In the interest of preserving our American way of life and strength- 
ening it at a time when all humanity is threatened by growing Com- 
munistic influences, 1 urge the adoption of this resolution and the 
amendment of our Constitution to spell out in unmistakable language 
the real intent of our Founding Fathers with respect to this vital 
element of American life and liberty. 

I thank you very much, Senator. 

Senator Keravuver. Thank you, Senator Long. 

Any questions of Senator Long? 

All right, thank you very much. 

Mr. Fensrerwatp. Mr. Chairman, before our next witness appears, 
could I put in the record a statement from Mr. Harold L. Putnam, 
executive secretary, National Society of the Sons of the American 
Revolution, in support of this amendment? 

As I announced this morning, Mr. Putnam is ill and will not be 
able to attend the hearings, but he has sent this statement for inclu- 
sion in the record. 

Senator Keravuver. I will direct that Mr. Putnam’s statement be 
made a part of the record at this place. 

(The statement referred to of Mr. Harold L. Putnam follows:) 


STATEMENT BY Harotp L. PUTNAM, EXECUTIVE SECRETARY, NATIONAL SOCIETY OF 
THE SONS OF THE AMERICAN REVOLUTION 


Mr. Chairman, and members of the Subcommittee on Constitutional Amend- 
ments, permit me to express my appreciation of the opportunity which has been 
given me to present the views of the National Society of the Sons of the Ameri- 
can Revolution on the proposed amendment to the Constitution of the United 
States of America as set forth in S.J. Res. 32. 
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Our interest in this proposed amendment is based on our opposition to Fed- 
eral aid to education, and it appears that this legislation, if adopted, will reverse 
the trend toward greater and greater control of our public school system by the 
Federal Government. 

The view of our society on the question of Federal aid to education is set 
forth in a resolution adopted by the delegates to the annual meeting (designated 
in our organization as an Annual Congress) held in San Francisco, Calif., in 
July 1951. The text of that resolution follows: 

“Resolved, That we do hereby redeclare our opposition to Federal aid to 
education as a means of remedying the financial difficulties of the schools in 
the several States. This device, if established, will and inevitably must sub- 
ject all of our schools to the domination and political control of the Federal 
Government. Congress has no power to pass laws governing the schools. It 
does have absolute authority to control the expenditure of Federal money. 
Federal control must go and it will always go to every place where that money is 
spent. This control will be fastened upon us, by the power to withhold future 
appropriations, by first making the schools financially dependent on the Goy- 
ernment at Washington, and by then exercising the absolute power to super- 
vise the curriculum, and to direct and control all of their usual activities. We 
believe some teachers do not understand the fraud which is being perpetrated 
on them in the name of Federal aid. In particular we challenge the good faith 
of those who assert that it is legally possible to write clauses into any Federal aid 
statute that would limit the power of a future Congress to use school appropria- 
tion laws to dominate and control the entire public school system. We state here 
and now, that to be safe, the financing of our schools must always be local in 
character and under the immediate direction of school boards elected by the 
people, and solely responsible to them. We further state that the elimination 
of the waste and extravagance of the so-called progressive system of education 
would release substantial amounts of money for the payment of increased sal- 
aries; and that much greater public support for the financial problems of the 
schools will be found when the subversive teaching problem has been solved, 
and these practices eliminated.” 

Our opposition to Federal control of our educational system has been reaf- 
firmed at subsequent annual congresses, namely, Williamsburg, Va., 1954; Salt 
Lake City, Utah, 1957; and Biloxi, Miss., 1958. No doubt another resolution 
on this same subject will be adopted at the forthcoming congress to be held in 
Pittsburgh, Pa., May 17 to 20. 

The members of our society are convinced that public education is the re 
sponsibility of the State and local government and that the history of our 
country demonstrates the validity of this opinion. 

The continued encroachment by the Federal Government on the rights and 
responsibilities of the sovereign States constitutes a threat to the Republican 
form of government which is guaranteed under the Constitution. 

Therefore, this amendment, Senate Joint Resolution 32, which is designed to 
curb further encroachment, is in conformity with the policy of our society and 
is deserving of our support, and my appearance here today is to give expression 
to our endorsement of this proposed legislation. 


Mr. Fensterwavp. I would also like to read into the record a tele- 
‘am which is addressed to you, Mr. Chairman, and which is signed 
John Patterson, Governor of Alabama. The telegram is as follows: 
I regret to advise you that I must cancel my appearance before your sub- 
committee in support of Senator Talmadge’s proposed constitutional amend- 
ment.. Our State legislature is in session and it is imperative that I remain in 
Montgomery the remainder of the week. As you know, I was scheduled to ap- 
pear before the subcommittee at 10 a.m., Friday, May 15. If possible, I would 


like to submit a statement to the subcommittee at a later date for inclusion in 
the printed record. With best regards, John Patterson. 


(The statement referred to above was not received by the subcom- 
mittee). 
Senator Kerauver. We will advise Governor Patterson that we are 


sorry that he cannot testify in person, but that we will be glad to 
make his statement a part of the record. 
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Mr. Fenstrrwap. Now, the last witness for this afternoon, Mr. 
Chairman, is Mr. Clarence Mitchell, who is representing the NAACP. 

Senator Kerauver. We are glad to have you with us, Mr. Mitchell. 

Mr. Mrrcneiy. Thank you, Senator. 

Mr. Chairman, I would appreciate it if the record would show that 
I am accompanied by Mr. J. Francis Pohlhaus, who is counsel for 
the Washington Bureau of the NAACP. 

Senator Kerauver. We are glad to have you here, Mr. Pohlhaus. 

Mr. Mitchell, you are the director of the Washington Bureau of 
the National Association for the Advancement of Colored People? 

Mr. Mircue... That is correct, Mr. Chairman. 

Mr. Kerauver. We have your statment, and so you may proceed. 

Mr. Mrrenent. Thank you. 


STATEMENT OF CLARENCE MITCHELL, DIRECTOR OF THE WASH- 
INGTON BUREAU OF THE NATIONAL ASSOCIATION FOR THE 
ADVANCEMENT OF COLORED PEOPLE, ACCOMPANIED BY J. 
FRANCIS POHLHAUS, COUNSEL 


Mr. Mrrcueitt. I would just like to say, before presenting my 
statement, Mr. Chairman, that it is very interesting to see how the 
opponents of the U.S. Supreme Court try to use various European 
individuals in their arguments. 

For example, earlier today we heard Mr. Morrow testifying about 
the Swedish sociologist, Gunnar Myrdal, as if Mr. Myrdal were some 
dreadful ogre. I got the impression that he felt Mr. Myrdal ought 
to just stay right at home and not give us any advice over here. 

A little while later, the distinguished Senator from Louisiana, Mr. 
Long, came in and presented some advice from the King of the Bel- 
gians to the effect that America was a mosaic rather than a melting 


ot. 

I think, since this is a kind of a family argument about the U.S. 
Supreme Court, it might be just as well that the Court’s opponents 
refrain from citing various authorities, because apparently they take 
only those which seem to suit a particular purpose. 

And I must say, in any event, we who have been nutured on the con- 
cepts of democracy would not take any direction from a king of any 
country on how we ought to treat members of the human race. 

Senator Keravver. I think it is best to make our own decisions, and 
we do not have to rely upon advice from anybody abroad but we al- 
ways respect their opinions. 

Mr. MircHe.y. I agree with you. 

Mr. Chairman, and members of the subcommittee, I thank you for 
this opportunity to testify against Senate Joint Resolution 32. To 
paraphrase the language of the U.S. Supreme Court, the sponsors of 
this proposal are trying to turn the clock back, but not just to 1868, 
when the 14th amendment was adopted. They would not stop at the 
Plessy v. Ferguson decision in 1896. They would go back to the 
Dred Scott decision and to 1619. 

The clear objective is to—— 

Senator Kerauver. Now, what is this date, 1619? 

Mr. Mircnetu. That is the date when the slaves were brought to 
the American Continent. 
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Senator Keravuver. Oh, yes. 

Mr. Mrrcuett. The clear objective is to strip from all colored chil- 
dren, from the time they are ready for the kindergarten to their 
graduation as men and women from professional schools, all legal and 
constitutional protections won in the course of the history of this 
Nation. 

If the intentions of the sponsors could be carried out, the States 
could not only revert to the so-called separate but equal practice, but 
they could also set up a system of public schools for white only, or for 
a selected group of whites only, or for any other group or class, or 
there could be a law to exclude colored citizens or other minority 
groups from any education. 

Although the purpose of the proposed amendment is clear, the 
language is designed to create legal confusion that would cause addi- 
tional delay in the areas of massive resistance. Even now, with the 
Governors of Alabama and Georgia testifying in support of this 
resolution, there will be many foolish people who will be misled into 
believing that this is a new chance to hold the segregation line. 

I think, Mr. Chairman, as a matter of simple arithmetic, we know 
that since it takes two-thirds of the Congress to pass a constitutional 
amendment that this amendment has no more chance than a snowball 
in a tropical climate. But of course there will be a number of people 
who will not understand that. 

They will think that if the Governors can make enough noise up 
here, while they are lynching and dynamiting back home—— 

Senator Kerauver. Now, Mr. Mitchell, I said when this hearing 
started, that we were going to run this without vilification and with- 
out stirring up any more animosity than there already is, and I am 
sure you do not mean to say that the Governors are lynching and 
dynamiting. 

Mr. Mircueti. No, no. I say that the Governors are doing the 
testifying, but the irresponsible people are doing the lynching and the 
dynamiting. 

Senator Keravuver. Well, I thought that is what you meant. 

Mr. Mircuetu. I really appreciate the opportunity to clarify that, 
because I would not want 

Senator Keravuver. Do you want to clarify it, “while some irrespon- 
sible” 

Mr. Mircuetu. The lawless elements. 

Senator Keravver. “Lawless elements are lynching and dynamiting 
back home.” 

Mr. Mircuetu. Yes, sir. 

Senator Kerauver. All right, we will make that change. 

Mr. Mrircuett. I think this is clear, Mr. Chairman, that of course 
the Governors and the Senators and all the others who are proponents 
of segregation put their statements in the finest of legal phraseology 
and they are all fine, mannerly people. But of course in every com- 
munity there are elements who do not put on tuxedos and morning 
coats when they go in to present their cases. Instead, they resort to 
rock throwing, lynching, dynamiting, and things of that sort. These 
are the people who are given a new shot in the arm, so to speak, when 
it appears that there is some legal way in which the Supreme Court 
decision can be circumvented. 
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I think it is very cruel and very unfair to mislead people like that. 
The sponsors 
Senator Kerauver. Well, anyway, your statement is, to carry out 
our intention of what you want to say, “while unthoughtful and law- 
ess people are lynching back home” ? 

Mr. Mircuetu. That is correct. 

Senator Kerauver. And I want to say I think you will agree that 
that is a mighty, mighty small minority, because I do not know any 
thoughtful person a approves of any dynamiting and lynching. 

Mr. Mircuetu. I wish I could say that I share that view fully. The 
reason I say that is this. In Mississippi, after the lynching, the most 
recent lynching, the Governor expressed great shock. A number of 
other outstanding citizens did also. But the Jackson Daily News, 
which is one of the leading newspapers in Mississippi, came out with 
an editorial which could be read only as a kind of ofort to excuse the 
conduct of those who had participated in the lynching. 

The editorial went on to try to blame the U.S. Supreme Court, be- 
cause it said that the Court had been slow in enforcing certain Mis- 
sissippi decisions and they had done certain things which gave the 
peopl the impression that they had to take the law into their own 
hands. 

I certainly do not worry about the lawless elements who put hoods 
over their faces and come in with cotton gloves to perpetrate a lynch- 
ing, because we know, as you have indicated, that they are in the 
minority. But I do worry about important organs of public opinion 
and important citizens such as Mr. Leander Perez of Louisiana who 
came up and said essentially the same thing. 

Senator Kerauver. Well, Mr. Mitchell, I have tried and I want 
very much to keep this hearing out of personalities; and to keep it 
away from raising other emotions and stress; and to keep on the 
merits or demerits of the proposal before us. So I think we would 
all do better if we would just try to keep to the main point of the 
resolution. 

Mr. Mircuett. I am just trying to make the record clear, Senator. 

Senator Kerauver. Without getting on to personalities. 

Mr. Mircuety. I might say I have not said anything that cannot 
be supported by the record. 

Senator Keravuver. All right. 

Mr. Mircuetu. The sponsors of Senate Joint Resolution 32 

I might add, Mr. Chairman, that one way of avoiding any ill feel- 
ing about this would be not to have had a hearing. 

The sponsors of Senate Joint 

Senator Keravuver. Well, in that connection, when any Senator 
files a resolution and asks for a hearing on it by any committee of 
which I am the chairman, I am going to try to grant him a hearing. 

Mr. Mrrcuett. I can only say I wish you were chairman of some 
other committees where we have other legislation that has been lan- 
guishing without any consideration. 

The sponsors of Senate Joint Resolution 32 seek to repeal the 14th 
amendment to the U.S. Constitution insofar as it protects the rights 
of schoolchildren. 

Like many other proposals now before Congress and certain State 
legislatures, this is another attempt to use vague or vicious language 
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to undermine decisions of the U.S. Supreme Court in the filed of civil 
rights. 

We would direct the attention of the subcommittee to the prob- 
ability that if this amendment were interpreted to nullify Brown vy. 
Board of Education, it would also nullify other Supreme Court. de- 
cisions affecting education, such as Pierce v. Society of Sisters and the 
McCollum case. These were referred to by Senator Dodd earlier. 
T have a word on them. 

Senator Kerauver. I know the McCollum case, but what is the 
Pierce case ? 

Mr. Mitrcuetz. I would like to read, if I may, in the interest of 
time: 

Pierce v. Society of Sisters, 268 U.S. 510. The State of Oregon, by 
initiative, adopted a compulsory education act requiring all children 
between the ages of 8 and 16 to attend public school. The plaintiff, 
a religious order conducting schools in Oregon, sought an injunction 
against the enforcement of this law. The injunction was granted by 
the Federal district court and the district court’s decision was af- 
firmed by the Supreme Court. The Supreme Court held that the law 
interfered with the liberty of parents to direct the upbringing of their 
children and violated the 14th amendment. It further held that the 

laintiff had a right to challenge the law because of the property 
interest it held in the schools which it would be forced to close. 

It, in some ways, is the opposite of the McCollum case, but it is our 
opinion that these cases or these decisions would be affected by this 
amendment if it were the law. 

Senator Keravuver. Well, give a little summary of the McCollum 
case at this point. 

Mr. Mircnetzt. The AM/cCollum case, the board of education of 
Champaign, Ill.—by the way, the citation on that is McCollum v. 
Board of Education, 333 U.S. 203. 

The Board of Education of Champaign, I1., had established a pro- 
gram under which clergymen of different faiths would teach religion 
weekly in the public schools to children whose parents consented. 
The plaintiff instituted a taxpayer’s suit to prohibit this practice. 
Her son was a student in the school system. The Supreme Court held 
that this practice violated the principle of separation of church and 
state required by the Ist and 14th amendments, and ordered the pro- 
gram terminated. It held that the state can neither aid one religion 
or all religions. 

That is the paragraph summary that we have on it, Mr. Chairman. 

Senator Keravuver. Is it your opinion, and is it the opinion of Mr. 
Pohlhaus that, if this amendment were adopted and ratified by the 
States, the States could have a right to set up any religious test they 
wanted to for admission to schools ? 

Mr. Mircuetu. I have talked—— 

Senator Keravver. As well as tests of race? 

Mr. Mircuext. I certainly believe that is the sense of the conversa- 
tions we had at the time we were preparing this testimony. And if 
you have no objection, I would like Mr. Pohlhaus to make his own 
comment. 

Senator Kreravuver. Well, we can wait; why do you not finish your 
statement ? 
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wien Mircuety. All right. Well, the answer to that question is, 
"Yes. 

Senator Keravuver. Well, do you want to amplify on that, Mr. 
Pohlhaus, at this point ? 

Mr. Poutuavs. I will say this. I think that is the intention of the 
nee of the resolution, that it would give exclusive control and 
that if this intention is carried out in the realm of public education 
they could set up any test at all or exclude anyone or admit anyone 
without any restraint. 

Senator Kerauver. Do you think of any area where the Negro 
voters were predominant that it would be enabled to have in a school 
district Negro schools to the exclusion of white schools? 

Mr. Poutnaus. I do not know of any district, frankly, where Negro 
voters are predominant, Senator. I know of districts where the 
Negro population is predominant. But in those districts they gen- 
erally are not allowed to vote. 

Mr. Mircuexy. I may say, in fairness to Mr. Pohlhaus, that I can- 
not imagine any Negro dumb enough to do that. But I would think 
that if there were people of that low intelligence level they would be 
free to do it under this proposal. 

Thus, the rights not only of colored children, but of millions of other 
students could be affected by this amendment. 

We believe that the reason the proponents of this legislation did not 
specifically spell out a partial or total repeal of the 14th amendment is 
because such a proposition would have been so shocking to the con- 
science of the Nation that it would have been summarily rejected. 
Instead, they seek to accomplish their objective by innocuous sound- 
ing phraseology. 

We oppose this legislation for yet another reason. Ever since the 
Supreme Court’s decision in the Brown case, in some quarters the 
decision has been evaded and defied and the Court abused and vili- 
fied. This present proposal is the culmination of that evasion, defi- 
ance, abuse and vilification. It seeks to legitimize all the attacks that 
have been directed against the Court and its decisions. 

At this point, I would like to remind this subcommittee that the 
Florida Legislature is considering a bill to jail parents who send 
their children to integrated schools. I also urge 

Senator Kerauver. Well, that was turned down, was it not? 

Mr. Mircnety. I do not know what the status of it is at this point. 
The last report I had was that it was before the legislature for con- 
sideration. 

But I am certain that there is a law now in the State of Georgia 
which empowers the State authorities to go into any city for the pur- 
pose of arresting any official who undertakes desegregation of the 
public schools. This has been inserted in the Congressional Record 
by Senator Douglas, and it is, as I said, a part of the Georgia law. 

There are other statutes like that. I would be glad to make them 
available for the record, if you would care to have them. 

I also urge that the Governors and other witnesses coming before 
this subcommittee be asked to state how much money they are spending 
to promote hate campaigns through the mails. The country reeks 
with libelous and disgusting appeals to racial and religious prejudice. 
There is a well-organized program, apparently supported by public 
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funds in some States, to send Nazi-type propaganda into Northern 
States. A few days ago, I received a piece of this literature that had 
been sent up to Oregon and distributed on a mass basis. It is my 
opinion that the witnesses who will appear before this subcommittee 
in support of Senate Joint Resolution 32 can furnish a gold mine of 
information on who is putting up the money for the scurrilous printed 
attacks that are being made on President Eisenhower, the U.S. Su- 
preme Court, the church, and just about everyone who is identified 
with decency and fairplay. 

Those who refuse to abide by the Supreme Court’s decision on 
school segregation have passed resolutions of nullification and inter- 
ee. They have passed literally hundreds of laws to evade and 

elay the effect of the Court’s decision. They have incited mob vio- 
lence by their political demagogy and then stood idly by while the 
mobs supplanted constituted law and order. They have subjected 
those who support the Constitution to economic pressures, threats, 
and physical violence. They have squandered tax moneys on pro- 
grams of propaganda designed to export their type of racial hatred 
to other areas of the country and to sow the seeds of racial discord. 
They have damaged the international reputation of the United States 
at a time when the President and the Baccelaey of State should be 
able to speak without embarrassment at a summit or foreign min- 
isters meeting. Now they ask the Congress of the United States to 
join their antidemocratic program of repeal of constitutional rights 
of schoolchildren. 

We respectfully urge this subcommittee to reject this resolution. 

Senator Kerauver. Do you want to add anything to this, Mr. 
Pohlhaus? 

Mr. PoutHavs. The only thing I would like to add is that with 
the previous witnesses the question has come up as to the conflict of 
this amendment and the 14th amendment or any other provision of 
the Constitution. It seems to me that is disposed of in the language 
of the resolution itself, stating that: The powers shall be vested 
exclusively in the State and subdivision and nothing contained in 
this Constitution shall be construed to deny the residents thereof the 
right to determine for themselves the manner in which such schools 
shall be conducted. 

It would seem to me that the clear language of the resolution con- 
templates that no other provision of the Constitution shall be taken 
into effect in a question involving the conduct of the public school 
system. 

Senator Kreravver. In other words, you think that this is a com- 
plete exception from the 14th amendment insofar as schools are con- 
cerned ? 

Mr. Pontnavs. Public schools. I think that is the way it is in- 
tended; yes, sir. 

Senator Keravver. What is your opinion about religious tests? 

Mr. Pontuavs. I think that would apply as far as religious tests 
or any other rule of exclusion. 

Senator Kerauver. What effect do you think this would have, if 
any, on the 10th amendment ? 

Mr. Pontuavs. I cannot see how it would have any direct effect. 
You mean in the sense that it might weaken the 10th amendment? 
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Senator Kerauver. That has been argued. 

Mr. Pontnavs. My offhand opinion is that I do not see where it 
would have any effect in that area. 

Senator Kerauver. Mr. Fensterwald, do you have any questions? 

Mr. Fensrerwawp. I would like to ask either Mr. Mitchell, Mr. 
Pohlhaus, or both if they would comment on the fact that section 5 of 
the 14th amendment reads: “The Congress shall have the power to 
enforce by appropriate legislation the provision of this article.” 

To the best of my knowledge, from its adoption in 1868 until the 
Brown case in 1954, no such legislation has ever been enacted. 

Do you have any comment on the fact that no legislation had been 
enacted in almost a hundred years? 

Mr. Mircuett. I think that it was quite obvious that so far as the 
school desegregation question was concerned it was not necessary to 
have any legislation. I think that the Supreme Court by its decision 
has certainly vindicated that conclusion. 

I would say this, however, that I think we need only to look at the 
composition of a Congress and to know something about the political 
realities to understand why civil rights legislation of any kind has an 
extremely difficult path to follow when it is proposed. 

So I would say that, first, I do not think that it was necessary for 
Congress to pass any additional legislation on this point. 

Second, [ would say that, with reference to the general subject of 
such legislation, it obviously is squelched by an overwhelming com- 
bination of people who, for widely different reasons, want to maintain 
a system of second-class citizenship in this country based on race. 

Mr. Fensrerwaup. Well, that may be your opinion of the com- 
plexion of Congress today, but this goes all the way back to the year 
1868, and certainly it would be hard to maintain that that was the 
complexion of Congress as of that date. 

And it has been argued that section 5 was put in because it was 
intended to have the amendment implemented by legislation. This 
particular aspects of the 14th amendment has not been implemented, 
and that has been one argument made against the validity of the 
Brown decision. I just wanted your comments. 

Mr. Mircnetu. I do not think it necessary to make any after the 
Supreme Court reached a decision. It covered that question, and I 
think that the members of the Court are better lawyers than the peo- 
ple who would be advancing that particular point of view. 

Mr. Poutuavus. I would like to make this comment, too, on the 
Brown decision. It is the law of the land, and I think too many wit- 
nesses who come here try to reargue the Brown decision. I frankly 
do not want to get in any reargument of that case because I accept it. 

Mr. Fensterwap. I do not mean to be argumentative. 

Mr. Pontnavs. No, I realize that. 

Mr. Fensterwa.p. I just meant to comment on this point. 

Senator Kerauver. Of course some witnesses say they do not think 
it is the law of the land but think it is the law of that case. 

Mr. Pontuaus. I assume you could say that about any case. 

Mr. Mircuetu. I think, too, that most of those witnesses were not 
speaking as lawyers, they were speaking as dissenters on a decision 
with which they did not agree. If the Supreme Court had decided 
their way, I think they would be most loud in their support of it. They 
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are certainly very vigorous in the support of the Plessy case, which 
was not even a school case. I think it is pretty clear that this is a 
case of people who lost their argument in a regular court and are 
now seeking a forum in which they cannot reach a reversal of the 
decision but in which they can stir up a lot of controversy which will 
accomplish no good result. 

Senator Keravver. Is there anything else? 

Mr. Fensterwa.p. No, sir. 

Does Mr. Chumbris have any questions? 

Senator Kerauver. Mr. Chumbris? 

Mr. Cuumeris. I have no questions, Mr. Chairman. 

Mr. Frenstrerwaup. Mr. Chairman, that is the last witness. We 
will meet at 10 a.m. tomorrow, if it is agreeable to you, in room 2228, 
which is the Judiciary hearing room in the New Senate Office Build- 
ing. 

Senator Krrauver. We stand in recess until 10 o’clock tomorrow 
morning. 

(Whereupon, at 4 p.m., the subcommittee recessed, to reconvene at 
10 a.m., Thursday, May 14, 1959.) 
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CONSTITUTIONAL AMENDMENT RESERVING STATE 
CONTROL OVER PUBLIC SCHOOLS 





Lis THURSDAY, MAY 14, 1959 


U.S. Senate, 
SUBCOMMITTEE ON CONSTITUTIONAL AMENDMENTS 
OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to call, at 10:05 a.m., in room 
9228, New Senate Office Building, Hon. Estes Kefauver (chairman 
of the subcommittee) presiding. 

Present: Senator Kefauver. 

Also present: Bernard Fensterwald, counsel; Miss Kathryn Coul- 
ter, clerk, and Peter N. Chumbris, representing Senator Langer. 

Senator Kerauver. The committee will come to order. 

The committee is honored to have the distinguished Senator from 
Virginia, Senator Willis Robertson, with us today. Senator Robert- 


- gon is one of the sponsors of Senate Joint Resolution 32 and is an able 


and distinguished Senator, and we are always pleased to have his 
views. 


STATEMENT OF HON. A. WILLIS ROBERTSON, U.S. SENATOR FROM 
THE STATE OF VIRGINIA 


Senator Roperrson. Mr. Chairman, I very much appreciate your 
kind and generous comment, and I always appreciate the privilege of 
appearing before this great committee, because it deals with some of 
the problems that go to the very essence of our Republic. 

I have frequently in recent years stated that we have a unique form 
of government, different from that of any other nation; and, inciden- 
tally, it has lasted longer than the present government of any other 
nation. 

One of the unique phases of our Government is that it is a Federal 
Union. And the dictionary defines “Federal Union” as meaning a 
union of sovereign States. 

I have felt that the inherent strength of our form of government, 
our best bulwark from the type of emotionalism which has carried 
some nations to dictatorship, or some nations down the road, first to 
socialism and then to communism, is the fact that, under our Consti- 
titution, the powers that were not delegated specifically or by neces- 
sary implication to the Federal Union, which we call the Federal Gov- 
ernment or the Central Government, were reserved to the States of 
the Union. And if the time ever comes when we wipe out those 
rights, I frankly feel that the perpetuity of what we call American 
constitutional liberty would be in serious jeopardy. 
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The more I study the Constitution of the United States, Mr. Chair- 
man, the more ready I am to accept the estimate of the British states- 
man Gladstone who characterized it as “the most wonderful work 
ever struck off at a given time by the brain and purpose of man.” 

Feeling as I do about the quality and the importance of our Consti- 
tution I am generally opposed to the idea of amending it because I feel 
that what we do is more likely to detract than to add to the work of 
those who framed it. I agreed to become a cosponsor of Senate Joint 
Resolution 32 not because I have any feeling that there is a real need 
to amend the Constitution but simply because it appears that the 
Constitution has been so radically misinterpreted that. it is necessary 
for us to give the people of the Nation a chance to positively reaffirm 
what, in my opinion, the Constitution already states by clear impli- 
cation concerning jurisdiction over public schools. 

At the Constitutional Convention which met in 1787 the question 
of public schools or public education was not even raised but an at- 
tempt was made to include in the Constitution a provision authorizing 
the Federal Government to establish a national university and that 
proposal was rejected even though it was favored by James Madison 
and George Washington. There was lengthy debate, however, both 
during and after the Convention on the question of the division of 
powers between the Federal Government and the States, and, after 
the Convention had finished its work, advocates of the new Constitu- 
tion were able to obtain ratification only by promising that certain 
amendments would be promptly adopted. Those amendments ap- 
proved by the first Congress included, as I need hardly remind you, 
the ninth which said: 


The enumeration in the Constitution of certain rights, shall not be construed 
to deny or disparage others retained by the people— 


and the 10th which said: 

The powers not delegated to the United States by the Constitution, nor pro- 
hibited by it to the States, are reserved to the States, respectively, or to the 
people. 

My own State of Virginia, incidentally, had not been satisfied even 
by the assurance that these amendments would be adopted. The State 
ratifying convention named a committee, headed by Governor Ed- 
mond Randolph and including James Madison and John Marshall, 
to draft a form of ratification that would include certain reservations 
as to States rights. 

The resolution reported by that committee and adopted by the con- 
vention said: 
the powers granted under the Constitution, being derived from the people of 
the United States, be resumed by them whensoever the same shall be perverted 
to their injury or oppression, and at their will: that, therefore, no right of any 
denomination, can be canceled, abridged, restrained, or modified by the Congress, 
by the Senate or House of Representatives, acting in any capacity, by the 
President, or any department or office of the United States, except in those in- 
stances in which power is given by the Constitution for those purposes: and that, 
among other essential rights, the liberty of conscience and of the press cannot 
be canceled, abridged, restrained, or modified, by any authority of the United 
States. 

Believers in the Federalist interpretation of the Constitution will 
seek in vain, even in the 14th amendment, for any authorization for 
the Federal Government to control or interfere in the field of public 
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education and it was only by a twisting of that amendment that the 
Supreme Court in its 1954 decision held that because of an alleged 
denial of equal protection of the laws to certain persons, the Federal 
Government could intervene and tell States and localities who should 
attend or who should not attend certain schools. It should be noted 
that this decision did stop with the cases which were actually decided 
but that it has been used as an instrument through which Federal 
courts at various levels have since undertaken to assume supervision 
over local school affairs and issue orders as to how those schools should 
be run and the schedule on which changes should be made, regardless 
of local considerations and problems. 

The situation in which some of the Original Thirteen States find 
themselves, as a result of these decisions, is indeed ironic when it is 
compared with recent actions of the Congress in granting statehood 
to Alaska and to Hawaii. The laws providing for admission of these 
two new States contained a specific provisions which said that schools 
and other educational institutions supported in whole or in part by 
trust funds provided for those States through grants of Federal prop- 
erty shall remain forever under the exclusive control of the States. 

What we are trying to do in effect by Senate Joint Resolution 32 is 
merely to guarantee to all States of the Union the right which has 
been assured to Hawaii and Alaska for the citizens of the States to 
have administrative control of public education and educational in- 
stitutions without Federal interference. 

It is not my intention, Mr. Chairman, to argue the merits of the 
resolution today, but I have made this brief comment only by way of 
introduction of a distinguished Virginian who will present to you 
the viewpoint of my State on the issues which are involved in the 
pending resolution. 

This gentleman who has accepted the invitation to testify before 
this committee is a native of the city of Richmond and he received 
his law training, as I did mine, at the University of Richmond. He 
is a member of one of Richmond’s leading law teas and his profes- 
sional career has included service as president of the Richmond Bar 
Association and chairmanship of a committee of the Richmond bar 
that organized the courts of the city in a way which won an award of 
merit from the American Bar Association. 

At the present time he is president of the Virginia State Bar Asso- 
ciation and also serves as chairman of the Commission on Constitu- 
tional Government for Virginia. Aside from his activities strictly 
within the field of his profession, this witness has achieved distinction 
as a writer. His publications include a college textbook on business 
law and, more importantly, he is the author of a two-volume biography 
of Edmund Pendleton, the first chief justice of the Supreme Court of 
Appeals of Virginia. This work won the Pulitzer Award for Biog- 
wea? in 1954. 

Mr. Chairman, I am indeed pleased to have this opportunity to 
present to you and the members of this distinguished committee Hon. 
David J. Mays, my constituent and my highly esteemed friend. 

Senator Kerauver. Thank you very much, Senator Robertson. 

Mr. Mays, you have been well introduced, and we are glad to have 
Senator Robertson here to introduce you. 
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Mr. Mays. Thank you very much, Senator. You can see when my 
friend Senator Robertson does so well by plain constituents, why we 
love him and intend to keep him forever. 

Senator Kerauver. Mr. Mays, I have a copy of your prepared state- 
ment. I notice it has a number of footnotes and citations, and it will 
be printed in full as prepared here; therefore, it will not be necessary 
for you to read all the footnotes. 

Mr. Fensrerwaxp. Mr. Chairman, I suggested earlier that, if the 
witness preferred, he could place his prepared statement in the rec- 
ord, and that we would print it in whole; and that he might wish to 
summarize it, add to it, and make certain interpolations as he goes 
along, rather than read the document. 

Senator Kreravuver. Just as he wishes. 

Mr. Mays. Mr. Chairman, I had no intention of reading the docu- 
ment. 

Senator Kerauver. Then it will be printed in the record in full at 
this place. 


STATEMENT OF DAVID J. MAYS, CHAIRMAN, VIRGINIA COMMIS- 
SION ON CONSTITUTIONAL GOVERNMENT, RICHMOND, VA. 


(The prepared statement of Mr. Mays isas follows :) 


Mr. Chairman and members of the committee, I am David J. Mays of Rich- 
mond, Va., and appear in my capacity as chairman of the Virginia Commission 
on Constitutional Government, whose purpose is to bring to the attention of our 
people basic concepts relating to the Constitution of the United States. 

I am grateful for the opportunity of appearing before you in connection with 
the Senate Joint Resolution 32. 

Since many arguments have been and will be made concerning this resolution, 
I believe that I can be of most use to you in confining myself to the historical 
background of the 14th amendment, and more particularly to the interpretations 
placed thereon by the Congress and by the States at the time of its ratification. 
The source of this information is the legal brief prepared by my law office and 
the counsel with whom we were associated in the school cases decided by the 
Supreme Court of the United States in 1954. This résumé clearly demonstrates 
that the Court did not follow the interpretations placed upon the 14th amend- 
ment by the Congress and the States at the time of its adopion, and that action 


is needed to restore the meaning of the amendment as it was understood for 
nearly a century. 


THE EFFECT OF THE 14TH AMENDMENT UPON RACIAL SEGREGATION IN THE PUBLIC 
SCHOOLS, AS INTERPRETED BY THE CONGRESS 


The starting point in any such discussion is the Civil Rights Act of 1866 since 
it was designed to cover the same field as the amendment. The bill provided: 

“That there shall be no discrimination in the civil rights or immunities among 
the inhabitants of any State or Territory of the United States on account of 
race, color, or previous condition of slavery; but the inhabitants of every race 
and color * * * shall have the same rights to make and enforce contracts, to sue, 
be parties, and give evidence, to inherit, purchase, lease, sell, hold and convey 
real and personal property, and to full and equal benefit of all laws and pro- 
ceedings for the security of person and property, and shall be subject to like 
punishment, pains, and penalties, and to none others, any law, statutes, ord- 
nance, regulation, or custom to the contrary notwithstanding.” * 

When the bill came before the Senate, there was some concern on the part of 
Senator Cowan, Pennsylvania Republican, that it would end segregation in the 
schools ;* but he was assured by Senator Trumbull, of Illinois, the bill’s patron, 


1 Congressional Globe, 39th Cong., 1st sess. (1866) 211. 
2 Ibid., p. 500. . 
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that it affected only civil rights.* When the bill reached the House, the floor 
leader, Mr. Wilson of Iowa, chairman of the Judiciary Committee to which the 
bill had been committed, stated in opening the debate: 

“What do these terms mean? Do they mean that in all things civil, social, 
political, all citizens, without distinction of race or color, shall be equal? By 
no means can they be so construed. * * * Nor do they mean that * * * their 
children shall attend the same schools. These are no civil rights or immuni- 
ties.” 4 

And he repeated the assurance later in the course of debate." 

The Civil Rights Act is important in this discussion since it referred to the 
“full and equal benefit of all laws” which could mean nothing less than equal 
protection. ° 

The resolution proposing the 14th amendment had been introduced before the 
Civil Rights Act and both were before the Congress at the same time. There is 
nothing in the proceedings of the House committee that considered it to indi- 
eate that school segregation was diseussed, and there is nothing to that effect in 
the majority and minority reports that came from the committee. Mr. Thad- 
deus Stevens, one of the strongest advocates of the amendment did not indicate 
that it went beyond the Civil Rights Act. His position was that the amendment 
was necessary since “the first time the South with their copperhead allies ob- 
tained control of Congress the Civil Rights Act would be repealed.”*® He was 
anxious to put the Civil Rights Act beyond the reach of transient congressional 
majorities. 

In the midst of the debate on the amendment in the House the Senate passed 
“an act donating certain lots in the city of Washington for schools for colored 
children in the District of Columbia.”‘ And another statute was enacted to 
provide for equitable apportionment of school funds to Negro schools.* 

The Congress would hardly have taken such a course in the midst of the de- 
bates over the Civil Rights Act and the 14th amendment had it been thought 
that they barred segregation in the public schools. Moreover, when the Con- 
gress codified the laws relating to the District of Columbia in 1874, it spe- 
cifically preserved the mandatory segregation requirements enacted in 1866.° 
These statutes remained in effect until declared unconstitutional in Bolling v. 
Sharpe, 347 U.S. 497. 

Alabama rejected the 14th amendment in 1866." After its government was 
reorganized under Federal military rule, the amendment was ratified without 
debate (1868)."% A new constitution was adopted in the same year without 
reference to segregated schools although there is evidence that it was recog- 
nized that segregation would be practiced.“ The legislature, less than a month 
after its ratification of the amendment, adopted a general school law requiring 
segregation.” Obviously, the legislature saw no conflict between the amend- 
ment and the school statute. The next constitution (1875) made segregation 
mandatory.“ 

Arkansas at first rejected the amendment.” Committee reports in both houses 
of the assembly stated objections in detail, but there is no indication that the 
amendment was thought to affect segregation.“ The same assembly specifically 
required it.” The amendment was ratified in 1868 by a military legisla- 
ture,“ which then directed the State board of education to set up segregated 
schools. 


8 Ibid., p. 600. 

‘Ibid., p. 1117. 

SIbid., p. 1294. 

*Tbid., p. 2459. 

TIbid., p. 2719. 

$14 Stat. 216 (1866). 

® Revised Statutes of the District of Columbia, 18 Stat., pt. 2 (1874). 
% Alabama Senate J. (1866-67) 155; Alabama House J. (1866—67) 84. 
1! Alabama Senate J. (1868) 10: Alabama House J. (1868) 10. 

13 Bond, ‘“‘Negro Education in Alabama, a Study in Cotton and Steel” (1939). 
% Alabama Acts (1868) 148. 

% Alabama constitution (1875), art. 13, 51. 

% Arkansas S.J. (1866) 262; Arkansas H.J. (1866-67) 291. 

16 Arkansas S.J. (1866) 258; Arkansas H.J. (1866-67) 288. 

7 Arkansas Stat. (1866-67) 100. 

18 Arkansas Stat. (1868) No. Lu, 8. 107. 
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California never ratified the amendment, but its assembly must have con- 
cluded that it did not ban segregation in the public schools, since the statutes 
requiring segregation in 1863 and 1864 were repeated in 1866 and 1870.” 

Connecticut abolished school segregation in 1868,” but there is nothing to 
indicate that the amendment was in any way related to the statute. Of course, 
this was not a grave issue in that State since it had only 9,668 Negroes accord- 
ing to the 1870 census. 

Delaware did not ratify the 14th amendment until 1901. At that time its 
constitution, adopted in 1897, required segregation.“ Certainly, Dela‘vare did 
not consider the amendment in controvention of its constitution. 

Florida ratified the amendment in 1868,” and in the same year adopted a new 
constitution under pressure of the Reconstruction Act. Nothing was said 
about school segregation, although there was quite a cross section represented 
in the assembly : 23 Democrats, 13 carpetbaggers, 21 scalawags and 19 Negroes,* 
It is true that Florida prohibited segregation by statute in 1873;” but, accund- 
ing to the Florida Attorney General, the statute was not enforced, and in the 
constitution which became effective in 1887 segregation was required.” There 
is no affirmative evidence that the amendment was considered to have outlawed 
school segregation. 

Georgia ratified the amendment in 1870." The same assembly passed the 
first statute establishing a public school system and it expressly required 
segregation. The Governor was a Republican and a majority in both houses 
were Republicans, but they defeated an amendment to eliminate the segrega- 
tion provision.” 

Illinois ratified the amendment in 1867." There is nothing in the official 
publications or in current newspaper accounts to indicate any intention to 
affect publie schools. The superintendent of public instruction reported (1865- 
66) that no schools were provided for Negroes since the law did not contem- 
plate their mixing with the whites.“ In his next report he stated: 

“The question of coattendance, or of separate schools, is an entirely separate 
and distinct one, and may safely be left to be determined by the respective dis- 
tricts and communities, to suit themselves. In many places there will be but one 
school for all; in many others there will be separate schools. This is a matter 
of but little importance, and one which need not and cannot be regulated by 
legislation.” 

The Illinois Constitution of 1870 required compulsory education but made 
no reference to segregation.» The Governor, in his message to the assembly, 
urged statutes to implement the constitution, and said: 

“The question whether children of different complexions shall be admitted 
to and instructed in the same school is one of mere local and temporary interest, 
and may be safely left to those who vote and pay the taxes.” * 

The constituted authorities of Illinois obviously thought that the 14th amend- 
ment did not wipe out segregation in the schools. Nor did Illinois bar segre 
gation in the schools until 1874.™ 

Indiana adopted the amendment in 1867.% None of those advocating adop- 
tion suggested that segregation in the schools would be affected. Under the 
school law of 1865, there was no provision for Negro pupils.” In 1869, however, 


California Stat. (1863), ch. CLIX, S. 68; (1864) ch. CCIX, S. 13; (1866) ch. 
CCCXLII, Ss. 57-59: (1870) ch. DLVI, Ss. 56—57. 

2 Connecticut Public Acts (1868), ch. CVIIT. 

21 Delaware constitution (1897), art. 10, S. 2. 

22 Florida S.J. (1868) 9: Florida H.J. (1868) 9. 

23 Florida Constitution (1868), art. VITT, sec. 1. 

* Davis. “Civil War and Reconstruction in Florida’ (1913), 259. 

25 Florida Laws (1873), ch. 1947. 

2% Art. XII. sec. 12. 

27 George S.J. (1870), vol. 1. 74: Georgia H.J. (1870) 74. 

2 Georgia Public Laws (1870) 49. 

29 Georgia H.J. (1870) 449. 

® Tllinois S.J. (1867) ; Illinois H.J. (1867) 134. 
canan) ane of Superintendent of Public Instruction of Illinois (1865-66) 28; Illinois Laws 

865) 105. 

2 Report of Superintendent of Public Instruction of Illinois (1867-68) 21. 

STllinois Constitution (1870), art. VIII, sec. 1. A proposal to require segregated 
schools was defeated, Journal of Constitutional Convention of Illinois (1869) 234, but the 
majority did not bar segregation. 

3* Message to legislature by Governor of Illinois (1871) 26. 

% Tilinois Rev. Stat. (1874), ch. 122, sec. 100. 

% Brevier Legislative Reports (1867) 58, 90. 

37 Indiana Laws (1865) 3. 
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the statute was amended and separate schools were provided for Negroes.” The 
debate w as extensive, but there was no suggestion that the 14th amendment was 
violated.” Segregated schools were made permissive by statute in 1877.“ In 
1874, the Supreme Court of Indiana rejected the argument that the 14th amend- 
ment was violated by school segregation statutes, citing the action of Congress 
jn maintaining segregation in the schools of the District of Columbia.” It did 
so again in 1926. 

Iowa’s constitution barred school segregation before the adoption of the 
amendment, according to its supreme court.“ After the adoption of the amend- 
ment, an effort was made to segregate the schools, but the lowa Supreme Court 
held this violative of Iowa statutes. The 14th amendment was not mentioned.“ 

Kansas ratified the amendment in 1867. The same legislature in the same 
year authorized segregated schools in the cities of the second class; “ and, in 
1868, authorized such schools in cities of the first class.“ Except for one ad- 
verse vote in the house, action on the latter was unanimous.“ Except for the 
period 1876-79, segregated schools were maintained until the Brown decision.* 

Kentucky rejected the amendment in 1867” and never again considered it. 
There is nothing to indicate that the amendment affected that decision. The 
legislature obviously thought the amendment was not related to school segrega- 
tion since it established separate schools for Negroes that same year." And the 
constitution of 1891 required segregated schools.” 

Louisiana rejected the amendment unanimously in 1867." Reconstruction 
caused the 1868 legislature to be composed mostly of Negroes who adopted the 
amendment by a wide margin.“ That same year a constitution was adopted 
barring school segregation. Several members gave reasons for their votes, but 
none mention the 14th amendment.” Riots followed, and no effective schools 
were established” while the 1868 constitution was in effect.“ In 1879 a new 
constitution was adopted requiring school segregation.” There is no affirmative 
evidence that the people of Louisiana thought that the amendment affected 
segregated schools. 

Muine never had segregation, and its Negro population in 1870 was only 1,606, 
about one-quarter of 1 percent of its population. 

Maryland never ratified the amendment. In his message of submission the 
Governor did not mention the amendment; nor did the lengthy report of the 
joint committee on Federal relations to which the amendment was referred.” 
Maryland adopted a new constitution in 1867 and it did not require segregation 
in the schools. But the debates in convention make it clear that the delegates 
did not think the subject required discussion, must less prohibition.” When 
a comprehensive school system was set up by statute in 1868, it provided for 
separate schools for the races.“ All of this was contemporaneous with the 


early history of the 14th amendment and clearly shows that Maryland thought 
it had no application. 


3% Brevier Legislative Reports (1867) 267-68, 353, 444. Cf. id., pp. 356, 444. 

% Idem (1869) 34, 341-342, 419-96, 506-12, 533. 

# Indiana Laws qd 77) 124. 

41 Cory v. Carter, 48 Ind. 327 (1874). 

“2 Greathouse v. "Board of School Commissioners, 194 Ind. 95, 151 NE. 411. 

# District v. City of Dubuque, 7 Iowa 262 (1858). 

“ Clark vy. Board of Directors, 24 Iowa 266 (1868). 

“ Kansas S.J. (1867) 76, 128; Kansas H.J. (1867) 79. 

46 Kansas Laws (1867), ch, 49, S. 7. 

47 Kansas General Statutes (1868), ch. 18, art. V, S. 75. 

48 Kansas H.J. (1868). 637; Kansas S.J. (1868), 389, 391, 399. 

40 Rapes Lewe (1876), ch. 122; Kansas Laws (1879) ; Kansas General Statutes (1949), 
secs. 72— i 


® Kentucky S.J. (1867) 64; Kentucky H.J. (1867) 63. 
enue Acts (1867) 94. 
1 


53 Louisiana S.J. (1867) 20; Louisiana H.J. (1867) 23. 

* Louisiana S.J. (1868) 21; Louisiana H.J. (1868) 8. 

© Louisiana Constitution (1868), art. 135. 

% Journal of Louisiana Constitutional Convention J. (1868), pp. 200-201. 


% Annual Report of Louisiana State Superintendent of Public Education (1874), LII- 
LXXVI; idem (1875) 40-73. 


8 Tdem (1877) IV. 

5° Art. 224; cf. art. 231. 

Message of the Governor of Maryland to the legislature of 1867, p. = 
* Documents of the General Assembly of Maryland, regular session, 


1867 
a1 — of the Maryland Constitutional Convention of 1867, pp. 199- 203, 243-248, 


® Maryland Laws (1868), ch. 407; idem, p. 766. 
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Massachusetts prohibited segregated schools by statute in 1855,“ and its 
adoption of the 14th amendment throws no light. The Governor reviewed the 
amendment in detail but made no reference to its application to schools.* 

Michigan passed a statute in 1867 providing that “all residents of any district 
shall have an equal right to attend any school therein.”® The Supreme Court 
of Michigan construed this as permitting Negroes to attend white schools. The 
opinion made no reference to the 14th amendment.” 

Minnesota abolished segregated schools in 1864," and throws no light on our 
problem. Minnesota had only 759 Negroes in the 1870 census. 

Mississippi at first rejected the amendment out of hand.” Reconstruction 
followed and the provisional Governor, a major general of the U.S. Army, 
compelled ratification.” Segregation was not mentioned in the constitution of 
1868," nor in the 1870 statute setting up a school system.” However, the 
Republican Lieutenant Governor recognized that the statute accomplished segre- 
gation in effect, since in a speech to the Senate he said: “If the people desire 
to provide separate schools for white and black, or for good and bad children, or 
large or small, or male or female children, there is nothing in this law that 
prohibits it.” The schools established under this statute were nearly always 
segregated,“ and segregation was expressly required by statute in 1878. The 
Mississippi Legislature that ratified the 14th amendment, dominated as it was 
by Republicans and former slaves, did not consider that ratification made school 
segregation unlawful. 

Missouri ratified the amendment in 1867,” but no reference to schools is found 
in the proceedings. It has been consistent in maintaining segregated schools: 
the constitution of 1865," and statutes enacted in 1865, 1868, 1869 and 1874." 
Segregation was again‘ required by the constitution of 1875 without debate,” 
and Subsequent statutes laid down the same requirement in 1879, 1887, and 
1889.’ 

Nebraska was admitted to the Union in 1867 and immediately ratified the 
amendment.” While the first school statute, enacted in 1867, made no reference 
to segregation,” the legislature specifically declared against segregation at the 
University of Nebraska when it was established 2 years later.” There is noth- 
ing in the record to indicate that school segregation was thought to be required 
by the amendment. Nebraska had only 789 Negroes in the 1870 census, and 
the matter of racial mixing gave no concern. 

Nevada ratified the amendment in 1867." The same legislature provided for 
segregated schools.“ ‘There was a minority report by the committee that recom- 
mended this legislation, but there is nothing to indicate that the division of 
opinion was caused by the amendment.” In 1872 the Nevada Supreme Court 
held that a particular statute providing separate schools for Negroes was in- 
valid under the Constitution of Nevada though not under the 14th amendment.* 
The dissenting opinion stated: 

“The case of relator was sought to be maintained on the ground that the 
statute was in violation of the 14th amendment to the Constitution of the United 
States. I fully agree with my associates that proposal of counsel is utterly 
untenable.” 


* Massachusetts Acts and Resolves (1855), ch. 256. 

® Message of the Governor of Massachusetts to the general court, Jan. 4, 1867, pp. 67 
et seq. 

0 Michigan Laws (1867) 43. 

* People ex rel. Workman v, Board of Education of Detroit (18 Mich. 400 (1869). 

6 Minnesota Laws (1864) 25-26. 

© Mississippi H.J. (1867) 201-202, — a $ rer pesos! S.J. (1867) 195-196. 

7 Mississippi H.J. (1870) 13, 26; Miss aaipot s.J. (1870) 19 

7 See art. VIII relating to education. 

7 Mississippi Laws (1870), ch. 1 

73 Mississippi S.J. (1870) 440. 

7™ Message of the Governor of Mississippi (1871) 6; Annual Report of Superintendent - 
Public Instruction of Mississippi (1871) 66, 124-127, showing only two mixed schools in 
the entire State. 

7% Missouri S.J. (1867) 30; Missouri H.J. (1887) 50. 

% Missouri Constitution (1865), art. IX, s 

7 Missouri Laws (1865) 177; (1868) 170 “(1860) 86; (1874) 163-164. 

7% Missouri Constitution (1875), art. ais 

7 Missouri Revised Statutes (1879), ee. “2052 ; Missouri Laws (1887) 264; Missourt 
Laws (1889) 226. 

® Nebraska H.J. (1867) 15; Nebraska S.J. (1867) 174. 

*| Nebraska Laws (1867) 101. 

82 Nebraska Laws (1869) 172, 177. 

8 Nevada S.J. (1867) 47; Nevada Assembly J. (1867) 25. 

*% Nevada Statutes (1867) 95. 

% Nevada Assembly J. (1867) 208, 211. 

% State v. Duffy, 7 Nev. 342, 8 Am. Rep. 713 (1872). 
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So there was unanimity only to the extent of agreeing that the amendment had 


‘no application to segregation. 


New Jersey ratified the amendment in 1866." Although when the Democrats 
got control of the assembly in 1868 they rescinded that action over the veto 
of the Governor, and stated numerous objections to the amendment, none of 
them related to its effect upon the school system.” New Jersey never had man- 
datory school segregation by law, but in 1868 the State superintendent of 
schools interpreted the statute to permit segregation,” and there was no amend- 
ment of the statute until 1881, when segregation in the schools was abolished.” 

New York ratified in 1867." It had long permitted separate schools for the 
races. In 1864, as part of the general revision of the school laws, local authori- 
ties were empowered to establish separate schools for Negroes,” and this act 
was continued in effect in subsequent codifications.“ Authorities in some 
localities took advantage of the act and maintained separate schools.” Although 
the New York Constitutional Convention of 1867 adopted a strong resolution on 
civil rights, there was nothing said about abolishing school segregation.” Efforts 
were made over a period of more than 30 years to have school segregation stat- 
utes declared unconstitutional in the New York courts, but in each case the 
court refused.” 

North Carolina ratified in 1868.” A new constitution, adopted that same year, 
did not expressly require segregation, but the convention adopted a resolution 
asserting that the interest and happiness of the races would best be promoted 
by separate schools.” This convention, it will be observed, was dominated by the 
radical pepublicans who recognized the validity of segregation statutes.” 
Within 2 weeks after ratification of the 14th amendment, the assembly adopted 
a joint resolution asserting that it was the duty of the assembly to adopt a 
system of free public schools, but that the races should be separated.* Accord- 
ingly, legislation was adopted to carry out that purpose,’ and segregated schools 
were thereafter maintained under law until North Carolina was recently re- 
quired to integrate by force of Federal court order. 

Ohio ratified in 1867.2 No mention was made in those proceedings of school 
segregation. The following year, a resolution was passed by both Houses re- 
scinding its previous action.* Again, no mention of school segregation. Ohio 
had a long record of segregated schools. A statute providing schools for Negroes 
was enacted as early as 1831.5 Others were enacted in 1847 and 1848. In 1860 
separate schools were required where there were more than 30 children in a 
school district." In 1874 separate schools were authorized in the discretion of 
local authorities,® and this provision was codified in 1880.° Segregation was not 
barred by statute until 1887.” 

Oregon ratified in 1866” and rescinded in 1868.% There is no mention of 





N.J.S.J. (Extra Session, 1866) 14; Minutes of the Assembly (1866) 8, 17. 

% New Jersey Acts (1868) 1225. 

* Annual Report of State Superintendent of Schools (1868) 41-42. 

* New Jersey Laws (1881), ch. CXLIX, p. 186. 

* New York S.J. (1867) 34; New York Ws. = (pone 77. 

* New York Laws (1864), ch. 555, title a a 

sa York Laws (1894), ch. 556, title Xv, art. 11; New York Laws (1909), ch. 21, 
ar 

* Report of New York Superintendent of Public Education (1867) 75-76, = 208-209 ; 
(1868) 19, 219-220, 247-249; (1869) 78-79, 202-203, 227; (1870) 97- 98. 

%® New York Constitution (1868), art. IX; Documents of the Sanaa = the State 
of New York (1868), No. 15. 

* Dallas v. Fosdick, 40 How. Prac. 249 (1869) ; People ew rel. Dietz v. Easton, 13 Abb. 
Prac. (N.S.) 159 (1872) ; People ex rel. King v. Gallagher, 93 N.Y. 438 (1883) ; People 
ex rel. Cisco vy, School Board of Queens, 161 N.Y. 598, 56 N.E. 81. 

North Carolina Laws (1868) 89. 

*% Constitution of the State of North Carolina, Together With Ordinances and Resolu- 
Ate of the Constitutional Convention Assembled in the City of Raleigh, Jan. 14, 1868 

868), 122. 

® Noble, ‘A History of Publie Schools in North Carolina” (1930) 299. 

1North Carolina H.J. (1868) 54: North Carolina S.J. (1868) 237. 

2 North Carolina Laws (1868—69), ch. 184. 

8 Ohio S.J. (1867) 7: Ohio H.J. (1867) 12; Ohio Laws (1867) 320. 

*Ohio H.J. (1868) 38; Ohio S.J. (1868) 39; Ohio Laws (1st sess., 1867) 280. 

5 Ohio Laws (1831) 414. 

® Ohio Laws (1847) 81; (1848) 17. 

72 Ohio Rev. Stat. (1860) 1357. 

® Ohio Laws (1874) 513. 

® Ohio Rev. Stat. (1880), S 4008. 

20 Ohio Laws (1887) 34. 

1 Oregon S.J. (1866) 35; Oregon H.J. G8 66) 

12 Oregon S.J. (1868) 32, ‘181; Oregon H.J. (1 868 8) 271. 
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school segregation in either record. Nor was any segregation statute passed. 
Oregon had only 346 Negroes in 1870 and there was no problem. 

Pennsylvania ratified in 1867." The debates are preserved, and there are 
some references to segregation, but it is not clear that the legislature believed 
that school segregation was involved. Subsequently, however, the legislature 
did make it clear that the 14th amendment did not affect school segregation, since 
it required separate schools in Pittsburgh in 1869,“ and did not abolish school 
segregation until 1881." Meantime, the constitutionality of segregation had been 
upheld in the courts.” 

Rhode Island ratified in 1867,” but school segregation had been abolished by 
statute in January 1866.“ The 14th amendment, therefore, was never involved. 

South Carolina in 1866 unanimously rejected the amendment for one vote in 
the house.” Then came Reconstruction, followed by the adoption of a constitu- 
tion (1868) which abolished segregation in the public schools.” 'Three months 
after the convention adjourned the 14th amendment was ratified.” There is 
nothing to indicate that the amendment was a factor either in the convention or 
the legislature. Even though the radical element was then in control in South 
Carolina and had abolished segregation by law, its Governor, a brigadier gen- 
eral, U.S. Army, advocated that in practice the races be separated in the 
schools, and that the ultimate solution of the problem be left to time” 
The legislature followed his advice and never set up the system of schools con- 
templated by the framers of the constitution, but something very different.” 
In 1870, a Massachusetts Negro was named the first superintendent of public 
education. He submitted a report to the legislature which contained recom- 
mendations from local school authorities, 12 of the 13 reporting advocating 
segregation.” In practice, there was little integration. When the superintendent 
ordered integration for the School of the Deaf, Dumb, and Blind, it closed 
down, and remained closed until it was reopened 3 years later on a segregated 
basis. Efforts to integrate the State university also failed.” 

Tennessee ratified the amendment in 1866 after some members were put 
under arrest to make a quorum. Efforts were made by the opponents to except 
various State rights from its operation, but no one seemed to consider it neces- 
sary to make exceptions to cover segregation in the public schools.” The same 
legislature which ratified the amendment amended the school law (March 5, 
1867) to require segregated education in Tennessee,” a statute which the Re 
publican Governor referred to in his second inaugural address as “wise and 
desirable.” In 1870, school segregation was written into the constitution,” and 
reenacted in a further amendment to the school laws in 1873.” They have re- 
mained segregated until our day. 

Texas at first rejected the amendment.” Both house and senate committees 
on Federal relations filed long reports opposing ratification, pointing out that 
the amendment might give the Negroes the vote, the right to serve on juries, 
to bear arms, ete.; but no one seemed to think it necessary to mention segre- 
gation in the schools, which was not enumerated among the objections.” Then 
came Reconstruction and ratification of the amendment in 1870." Again, there 
is not record of any reference to schools. The 1869 constitution required estab- 
lishlishment of a free school system, but segregation was not mentioned.” The 
same legislature that ratified the amendment enacted a statute which left it to 


13 Pennsylvania S.J. (1867), No. 125; Pennsylvania H.J. (1867) 278. 

% Pennsylvania Laws (1869), No. 133, sec. 15. 

1% Act of June 8, 1881. Public Law 76. 

16 Commonwealth v. Williamson, 30 Legal Int. 406 (1873). 

1725 Journal of the Rhode Island Senate (1865-68), Feb. 5, 1867; 41 Journal of the 
Rhode Island House (1866-69). Feb. 7. 1867. 

18 Rhode Island Acts and Resolves (1866), ch. 609. 

19 Charleston Daily Courier, Dec. 20, 22, 1866. 

2 Art. X, sec. 10. 

Charleston Daily Courier, July 8, 9, 1868. 

2Thid., July 10. 1868 

® Holler vy. Rock Hill School District, 60 S.C. 41, 38 S.E. 220, 221 (1901) 

* Reports and Resolutions of the South Carolina General Assembly (1870) 403-487. 

25 Simpkins and Woody, “South Carolina Reconstruction” (1932), 439-442. 

26 Tennessee S.J. (called session), (1866) 4, 23, 24, 41; Tennessee H.J. (called session), 
(1866) 25, 36. 

27 Tennessee Statutes (1866-67), ch. XXVII, sec. 17. 

#% Art. XI, sec. 12. 

2 Tennessee Statutes (1873), ch. XXV, sec. 30. 

% Texas H.J. (1866) 584; Texas S.J. (1866) 471. 

31 Texas H.J. (1866) 578: Texas S.J. (1866) 421. 

82 Daily State Journal, vol. I, No. 19 (Feb. 19, 1870). 

* Texas Constitution (1869), art. IX, sec. IV. 
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the localities, “when in their opinion, the harmony and success of the schools 
require it, to make any separation of the students or schools necessary to insure 
success * * *.”“ The report of the committee that recommended adoption made 
it plain enough that it was intended to establish segregation on the local level.” 
Segregated schools were required by the 1876 constitution,” and that require- 
ment has been continued, 

Vermont ratified in 1866." Throughout the proceeding no mention was made 
of the school problem. But Vermont seems never to have had segregated 
schools, and it had no problem since it had only 924 Negroes in 1870. 

Virginia refused to ratify in 1867. There were no favorable votes in the 
Senate and only one in the House. There was no mention of public schools 
in the proceedings. Ratification followed Reconstruction at the 1869-70 session 
of the legislature.” In 1869, a constitution was adopted which made no ref- 
erence to segregated schools, but in 1870 the same legislature which ratified the 
14th amendment provided for segregated schools and resisted every effort to 
strike this provision from the school statute. On Virginia’s statute books this 
has been the law ever since. 

West Virginia ratified in 1867," and the same legislature only 6 weeks later 
adopted a statute providing that “white and colored persons shall not be taught 
in the same schools * * *.”“* In 1872 a new constitution was adopted. It 
required segregation in the schools,“ and West Virginia has continued that pro- 
vision ever since. 

Wisconsin ratified in 1867. There was no reference in the proceedings to 
segregated schools, but it was immaterial anyway since Wisconsin never had 
segregation in its schools, and in 1870 had only 2,113 Negroes to segregate. 


CONCLUSION 


The foregoing summary seems conclusive that the Congress which initiated 
the 14th amendment did not believe that it barred segregation in the public 
schools, and that in not one of the 37 States that considered the amendment 
is there substantial evidence to indicate that the amendment was deemed such 
a prohibition. 

The Supreme Court of the United States on March 20 of this year decided 
a case involving an interpretation of the amendment by a careful examination 
of the constitutions of the several States at the time of the amendment’s adop- 
tion, and felt bound thereby.“ It, therefore, approves that method of interpre- 
tation. However, all of the material above cited and more, was supplied to the 
Court in the school cases, but was held by it to be “inconclusive.”“ Surely we 
have the right respectfully to differ when the evidence is so overwhelming and 
irrefutable. 

There are only two possible ways of restoring the original meaning of the 
14th amendment: by the reversal of its position by the Supreme Court itself 
or by action of the Congress and orderly amendment. The first seems out of 
the question since the Court has adopted the policy of committing new Justices 
to the rule laid down in the school cases as they take their places on the bench.“ 
The remedy, therefore, is in the hands of Congress alone. 

Again, I wish to thank you gentlemen for the opportunity of appearing be- 
fore you. 


Mr. Mays. I would like to summarize the statement and make a 
very few comments. 


Senator Kerauver. Yes, please proceed, Mr. Mays. 


* Texas General Laws (1870) 113. 
® Texas S.J. (1870) 482. 
® Art. VII, sec. 7. 
Vermont S.J. (1866) 75; Vermont H.J. (1900) 140. 
hg Virginia H.J. (1866-67) 108; Virginia S.J. (1866-67), 103; Virginia Acts (1866-67), 
ch, 46. 
% Virginia H.J. (1869-70) 36; Virginia S.J. (1869-70) 27. 
Virginia Acts (1869-70), ch. 259, sec. 47; Virginia S.J. (1869-70) 485, 489, 507; 
Virginia H.J. (1869-70) 606-607, 615. 
“| West Virginia S.J. (1867) 24; West Virginia H.J. (1867) 10. 
“2 West Virginia Acts (1867), ch. 98. 
# West Virginia Constitution (1872), art. XII, sec. 8. 
“ Wisconsin S.J. (1867) 119; Wisconsin H.J. (1867) 223. 
*® Bartkus v. People of the State of Illinois, 27 L.W. 4233. 
“ Brown v. Board of Education of Topeka, 347 U.S. 483, 489. 
“ Cooper y. Aaron, 3 L. ed. 5, 18 








146 STATE CONTROL OVER PUBLIC SCHOOLS 


Mr. Mays. Senator Robertson has referred to me in more than one 

capacity, but I appear here today solely in the livery of the Virginia 

Commission of Constitutional Government, of which I have the honor 
to be chairman 

Senator Krerauver. Would you please enlarge a bit on what the 
Virginia Commission on Constitutional Government is. 

Mr. Mays. I might say, sir, that that commission was set up by 
virtue of a Virginia statute in 1958, adopted i in 1958 at the instance 
of the Governor. The purpose of that commission was not to deal 
with the school subject as such insofar as any litigation is concerned; 
it was not to deal with statutory enactments in our general assembly 
dealing with the school question, but to deal with the broad constitu- 
tional principles which we think ought to be brought to the attention 
of our people and the people of our country generally. 

We have followed that admonition; we have not been involved in 
any school litigation. We have not been present in the General As- 
sembly of Virginia in any of that legislation dealing with the mini- 
mizing effect of the Supreme Court decision. We have confined our- 
selves to a general presentation of constitutional principles. 

I might say, sir, that my law firm was one of those engaged in 
the school cases which were decided by our Supreme Court of the 
United States in 1954. At that time the Supreme Court asked us 
to make an examination of what had happened in the several States 
and in the Federal Government in order to ascertain what was the 
interpretation of the 14th amendment with reference to schools at the 
time of its adoption. 

We did that in great detail. We put a staff of men to work in the 
New York Public Library, the Library of Congress, and various 
places, and they worked for many weeks and summarized that infor- 
mation for the Court. 

What I present here today is a summary of that summary, and it 
shows, first, Mr. Chairman, as you well know, that the Congress of 
the United States understood the 14th amendment did not apply 
to public schools, and proceeded to have segregated schools itself in 
the District of Columbia. 

When we turn to the 37 States which dealt with this subject, if you 
will notice, beginning on page 4 of my statement and extending down 
to the conclusion on page 20, we have a summarization of the actions 
and attitudes of the State on this subject in alphabetical order. There 
is not any question at all that it was clear both from the standpoint 
of the Congress and the legislative bodies of the several States in the 
1860’s and 1870’s of the last century that the 14th amendment had 
no application to the schools at all. 

We argued that to the Supreme Court of the United States fully. 

I might say it was argued but never heard. 

But I submit, sir, that there are no facts to be added in any of the 
official records of the legislatures of the different States which con- 
trovert the things which are set forth here. I believe it is a fair 
summary. It is not a full summary, but it does not exclude any 
relevant matter that might be on the other side, except here and there 
from a stray statement made by somebody in the State, but not by 
anybody in authority. 
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It seems to us—and I mean my commission, and we speak for many 

eople in Virginia—that it is time for us to go back and take a look at 
the 14th amendment insofar as school segregation is concerned, in 
the light of what the people thought at the time of its adoption. 
And we are satisfied that if one does that and is not trying to reach, 
in advance, a conclusion as to what it means but will look at what 
our forefathers said it meant, then we need to do something in order 
to put us back where we were at that time. 

I am not talking about turning the clock back; I am talking about 
construing a constitution. 

We, in Virginia, at the time we adopted the Federal Constitution 
had the reservation which really looked to secession. New York had 
the same thing; Rhode Island had the same thing. 

I mention this because there was grave fear, as you know, in 1787 
and 1788, at the time of the adoption of the Federal Constitution, 
as to where it might take us, and we reserved the privilege, or thought 
we did, of getting out. I am very happy we are not out. But I think 
that when the States have entered into this compact, that the compact 
they thought they entered into should be respected unless the Con- 
gress and the States change the Constitution by orderly amendment. 

Now, I know that argument is one that is old. So are the Ten 
Commandments and so is the Sermon on the Mount. And the fact 
that the thing is 100 years old does not mean it is bad. 

Now, to put the Constitution back where it was. There are only 
two ways of doing it, as I mentioned in my conclusion. One is to 
have the Supreme Court change its opinion, which it has done from 
time to time on other subjects and on this one. That is hopeless, be- 
cause in the case of Cooper v. Aaron, which was decided only a short 
time ago, the Supreme Court saw to it that the new Judges who 
would come on the Court were sort of pledged to follow its rulings. 
And so it scems that we have the precedent now or the practice of hav- 
ing the Judges almost hold up their right hands at the time they come 
on the Court in order to subscribe to the Davis and Brown cases. 

So the only way out, as I see it, is by an orderly constitutional 
amendment originating in the Congress and ratified by the States. I 
see no other possible way. 

I think, sir, that very briefly summarizes my prepared statement. 
I did not come with the idea of adding to the arguments, and I know 
I could not add to the eloquence of some of those who have gone 
ahead of me. But it seemed that this information would be worth- 
while to your committee. I think it is conclusive, sir, and I am ready 
to stand on it. 

That is ell I have to cbserve, Mr. Chairman. 

Senator Rosertson. Mr. Chairman. 

Senator Kerauver. Senator Robertson. 

Senator Roserrson. My friend was very modest when, in conclu- 
sion, he said that he did not flatter himself that he could add to the 
arguments that had previously been presented to this committee on 
the subject that the 14th amendment did not contemplate Federal 
control of public education in the States. I hope all Members of the 
Senate will read this brief, because I have not seen a clearer, more 
comprehensive statement of the fact that we feel is, from a legal 
standpoint, clearly established, that no one framing the 14th amend- 
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ment, ratifying the 14th amendment, or passing on the 14th amend- 
ment at the time it was presented had any idea at all that it was to 
apply to Federal education. 

Yow, there is just one other point I wish to emphasize in that con- 
nection, and that is this. Mr. Mays has referred, of course, to the fact 
that all new members of the Supreme Court are almost forced to 
hold up their hands and endorse the 1954 decision in Brown v. The 
Board of Education. 

Seventeen of us, as you will recall, voted against Mr. Stewart be- 
cause he just openly said he endorsed that decision. We felt he had 
a closed mind on it and his views were greatly contrary to what we 
think is the proper interpretation. Seventeen of us went on record, 
But it was a futile gesture. 

Now, I want to emphasize the fact 

Senator Kerauver. Senator Robertson, I voted for the confirma- 
tion of Justice Stewart, and my recollection was that in the Judiciary 
Committee, when he was asked about his opinion of the Brown v. The 
Board of Education case, he took the position that he was discussing 
any decision that he had written or participated in, but that he did 
not feel that he should discuss any decision that was taken when he 
was not on the Court and in which he did not participate. He be- 
lieved that such discussion might either disqualify him or make it 
embarrassing for him to participate in future cases. 

Senator Roserrson. Well, I am glad to know that that was the 
official position of the committee. I had heard 

Senator Keravuver. I mean that was his position. 

Senator Rozerrson. I have heard and read the minority reports 
signed by Senators Eastland and Johnston, and I gathered the im- 
pression from them that he was committed to the principle announced 
by the Court in Brown v. Board of Education. 'That was their view 
and that was the ground on which they had voted against his confirma- 
tion. 

In any event 

Senator Kerauver. That was not my impression. I was there for 
most of the hearings; and, anyway, that was the position that he took 
on it at the time I attended the hearings. 

Senator Rozrrrson. That would be a position that I could not 
criticize. But I was under the impression that he had done what 
Mr. Mays said had seemed to be the recent practice that those that 
went on the Court are in full sympathy and in accord with what had 
previously been done on that particular issue. 

I was just trying to bring up into proper focus the fact that ap- 
parently all the emphasis in the Chief Justice’s decision in Brown v. 
Board of Education has been put on Plessy v. Ferguson, and that was 
a case decided many years ago, to which the Court referred, making 
some reference that they did not know how much that Court knew 
about sociology and matters of that general character, and said, in 
any event, they could not turn the clock back to the date of Plessy v. 
Ferguson. 

I want this record to show that a unanimous Court, in 1927, in the 
case of Gong Lum v. Rice, 275 U.S. 78, approved the holding of the 
Court in Plessy v. Ferguson. Now, that Court was headed by Chief 
Justice Taft, who previously had been a member of the circuit court 
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of appeals, who had been President of the United States and had been 


a law professor at Yale, and he concluded a very distinguished career 
by being Chief Justice of the United States. And these were the 
great Justices under him: Holmes, Brandeis, Stone, Van Devanter, 
McReynolds, Sutherland, Butler, and Sanford. 

They unanimously decided in that case two very pertinent ques- 
tions. One is that on the question of the power of a State to segregate 
students on the basis of race—mind you, this was a Chinese girl that 
was involved—this Court, headed by Chief Justice Taft, on which 
all these distinguished men served, said without any question that that 
was an exclusive jurisdiction of the States and there was nothing in 
the 14th amendment or anywhere in the Constitution that gave the 
Government any power of control. 

The second issue was: Was the constitutional right of that girl de- 
nied on the ground that she could be segregated if given a facility 
in a segregated school equal to that enjoyed by the white children 
of another school? The Court held that she had no constitutional 
ground of complaint of being segregated if the facility was equal to 
the whites; and the Court said it was equal in that case. 

So many people have overlooked the fact that in 1954 the Su- 
preme Court, in holding that the 14th amendment required desegre- 
gation in all public schools (and in doing so, we say, rewrote the 
Constitution) not only overlooked Plessy v. Ferguson, which was a 
case of long standing, not only overruled all State decisions on the 
point, all the Federal courts on the point, all State constitutions on 
the question, but also the relatively recent case of Gong Lum v. Rice, 
which, as I say, was decided in 1927. 

So, that is our answer to the question of whether or not you have 
to accept, without question, a decision of the Supreme Court as being 
the supreme law of the land, when the Constitution says the su- 
preme law of the land is the Constitution, the acts of Congress and 
the treaties that have been ratified by the Senate. 

Therefore, we say that a decision of the Supreme Court of the 
United States, even though it binds the immediate parties to it until 
there is some revision of the ruling and binds the lower court to a 
large moral degree, it does not bind itself, and it can tomorrow, if 
it sees fit, reverse its decision in Brown v. Board of Education, just as 
it had reversed years and years of decisions interpreting the 14th 
amendment differently from that decision. 

Hence, we feel that we are justified in using all legal means to bring 
about, in some appropriate way, a reversal of that decision, which we 
feel has improperly interpreted the Constitution. 

We are asking that this issue now be submitted to the people of the 
United States in the form of an amendment, because, as I said in 
my opening statement, it involves what we regard as one of the cor- 
nerstones of our enterprise system, of our democracy and of our 
Republic, namely, a Federal Union composed of separate soverign 
States, and those States shall have all the rights under the Consti- 


tution that were not specifically granted to the Federal Government 
or denied to them. 


Thank you, Mr. Chairman. 
Senator Kerauver. Thank you, Senator Robertson. 
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Mr. Mays, this is a very interesting summary of the history of the 
14th amendment. Has it been printed? I mean the larger study? 

Mr. Mays. It is in legal briefs. 

Senator Keravver. In legal briefs? 

Mr. Mays. Yes. 

All of that and considerably more was before the Supreme Court 
when those cases were decided. 

Senator Kerauver. The question has been raised here time and 
again, particularly by Senator Dodd, as to what the effect of Senate 
Joint Resolution 32 would be if it should be adopted. 

Do you think, Mr. Mays, it would take us back to 1896 and Plessy 
v. Ferguson? Would we return to the rule in that case of “sep- 
arate but equal,” or would we go back prior to the adoption of the 
14th amendment ? 

Mr. Mays. I have not made the type of analysis which would make 
my answer to that worthwhile for the committee. It seems to me, 
however, that my impression of it is that it would leave the matter 
entirely to the States. It would take us back, therefore, before 
Plessy v. Ferguson. 

Senator Keravuver. You mean it would take us back to the place 
where there is no requirement of “separate but equal,” before Plessy 
v. Ferguson or Gong Lum v. Rice, to which Senator Robertson re- 
ferred ? 

Mr. Mays. My impression is it would take you back before that. 

Senator Keravver. In other words, it would completely exempt 
schools from the operation of the 14th amendment ? 

Mr. Mays. That is right. 

Senator Keravuver. Well, do you think we should do that, Mr. 
Mays? 

Mr. Mays. I think it is far preferable to do that than leave the 
law in its present state. 

Senator Roperrson. Mr. Chairman, if I may offer a suggestion on 
that point, the final wording of this resolution will be in the hands 
of the committee in case it wishes to make a report on the resolution. 

Now, I can find no indication whatever in Virginia—and we have, 
like we were in the War between the States, been the battleground; 
they opened up on us, and they have given us more warfare than 
anywhere else—any indication that they do not desire to give equal 
facilities for the education of everybody in the State. 

My opinion is that all the Southern States are perfectly willing to 
go ahead under a program of separate but equal facilities for the two 
races, and of course if this committee saw fit to amend this pendin 
resolution to that extent it would still be far better from our stand- 
point than the situation now is, and it would give education ; whereas, 
we are convinced that the ultimate result of the existing situation 
not only is to greatly impinge upon the opportunities of education 
for white children, but if the South is forced into private schools it 
means no education of the majority of the celeb: children of the 
South, who cannot afford the private schools. We have been hard 
pressed in the South. In most Virginia communities colored people 
do not pay one-tenth of what it costs to provide schools comparable 
to the white schools and teachers. In most communities we have met 
that test. There are some places in Virginia now where the high 
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schools for the colored are better than anything the whites have. But 
we just did not think that the 14th amendment, properly interpreted, 
had anything to do with schools, and that is why those who were 
responsible for the drafting of this resolution, as Mr. Mays has said, 
presented it. 

Senator Keravver. I thought the Supreme Court, in cases de- 
cided long before the Brown v. Board of Education, had proceeded 
on the premise that the 14th amendment did have something to do 
with education. For instance, in the Gaines case a Negro student 
wanted to go to law school in Missouri. The Missouri authorities 
took the position that they would pay his tuition and expenses and 
send him to law school in some other State. The Supreme Court 
held that this did not satisfy the 14th amendment, and that they 
had to furnish him facilities in the State of Missouri. 

Do you not believe, Mr. Mays, that the Federal Courts for a long 
time ever since the Slaughter-House cases, have applied the 14th 
amendment to schools? 

Mr. Mays. They have applied it; but I think your initial question 
was, Senator, whether or not, in my view, it would go back beyond 
it, and I think it does. I think that either the terms of the proposed 
amendment are sweeping enough to go back prior to that time or they 
left the door open for the Supreme Court to go ahead and construe 
it in the light of the 14th amendment anyway. I do not know which. 
I do not know whether this amendment, if that is their purpose, is 
necessary to take the 14th amendment and stomp on it in térms 
or not. I realize that there is that difficulty in the matter of inter- 
pretation. 

Senator Krerauver. Of course there has been much discussion here 
about matters of race and public education, but Senator Dodd raised 
an important question the other day with reference to matters of 
religion and public education, which largely have not occurred in 
the South. They have occurred in northern or western States. Do 
you think, Mr. Mays, that, under this proposed amendment, if a 
State or local community decided on a religious test for admission 
to public schools it would be exclusively a State matter? 

Mr. Mays. I have not thought of it as such, but I have not given 
consideration to it. 

Senator Kerauver. The case usually referred to is the McCollum 
case, which came up in Illinois. s 

Senator Ropertson. That case is where the court did not want the 
Bible read in schools. 

Senator Krravuver. That is right; it said that children of different 
faiths went to the schools, and under the separation of church and 
State, religion could not be taught. 

Senator Rosertson. My recollection—I have not read the case for 
a long time—is that all they were doing was to read the Bible in 
the morning session, and the court prohibited that. I thought the 
court was wrong, but of course I was not on it and I could not reverse 
it. 

Senator Kreravuver. This case was decided sometime back. What 
was the year of this decision ? 

Senator Roperrson. It has been in the last 10 years. 
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Senator Keravver. It is McCollum v. Board of Education (333 
U.S. 203). The holding is that the 14th amendment applies to 
schools as far as religious matters are concerned. 

Senator Rosertson. As far as I know, all State constitutions have 
in their provisions what is in the first amendment of our Constitution 
about freedom from any religious tests, and separation of church 
and State is not only in our Federal Constitution but, as far as I know, 
all State constitutions; and I think it is rather a moot question as to 
whether or not this proposed change in the Constitution would in- 
volve the wiping out of the separation of church and State. Cer- 
tainly nobody connected with the drafting of the amendment had 
that in mind. 

Senator Kerauver. Of course, I certainly feel, as you do, as to 
moral values in the schools it would bea mighty good thing. 

Mr. FEeNsTerwaup. Senator Robertson, just so we get the record 
straight on this, I would like to ask you two questions that Senator 
Dodd has asked of the other witnesses. 

Senator Rosertson. All right. 

Mr. Fensterwaup. One was concerned with the question whether 
Alaska and Hawaii and several other States have greater control over 
their schools than, say, the State of Virginia. Is it your position that 
these States, which have been admitted with specific language in their 
acts of admission, do have more exclusive control ? 

Senator Roserrson. I certainly make that statement, and I made it 
in thy opening statement. Because, under the 14th amendment, fifth 
section, Congress was given the power to implement it, and Congress 
had the power to interpret whether or not the 14th amendment ap- 
plied to education. 

Some several years ago I introduced a resolution which was referred 
to this committee in which I said Congress interprets the 14th amend- 
ment to mean that States are not prohibited under the 14th amend- 
ment from operating schools that are separate but equal. 

Now, that was my amendment. That never came out of the 
committee. 

When Congress legislates on a constitution for a State by necessary 
implication it legislates on that phase of the 14th amendment and 
that decision, and Congress can legislate or overrule a decision of the 
Supreme Court. There is not any question about that. And Con- 
gress has passed a law that all other interpretations of the 14th 
amendment notwithstanding, those two States shall have control over 
education, which we are denied in Virginia. 

Mr. Fensterwap. In other words, you feel that the acts of admis- 
sion of these States are not subject to the 14th amendment as inter- 
preted by the Supreme Court ? 

Senator Roserrson. On the phase of the school issue, that is right. 

Mr. Fensterwa.p. I just wanted to clarify this point for the record. 

Senator Rosertson. That is my position. 

Senator Krrauver. Mr. Mays, do you wish to express an opinion ? 

Mr. Mays. No,sir. I have not studied the enabling acts, and I have 
not gone into that because I have confined myself purely to the data 
which I have had in my written presentation. I would not comment 
on a statute without careful study. 


(333 
Ss to 


have 
ition 
urch 
now, 
as to 
d in- 
Cer- 

had 


as to 


cord 
nator 


ether 

over 
. that 
their 


ide it 

fifth 
gress 
t ap- 


erred 
nend- 
nend- 


f the 


ssary 
t and 
»f the 
Con- 
14th 

l over 


dmis- 
inter- 


right. 
ecord. 


n? 

[ have 
> data 
nment 


STATE CONTROL OVER PUBLIC SCHOOLS 153 


Senator Keravver. I think it should be pointed out, however, that 
in the 7%delands Oil case it was pointed out that when Texas came 
into the Union it reserved offshore rights out 9 or 10 miles. Never- 
theless, the Supreme Court said—notwithstanding that reservation— 
when Texas came in, it came in on an equal footing with all other 
States. 

Is there anything else, Mr. Fensterwald ? 

Mr. Fensrerwa pb. I have only one other point that I want to be 
clear in the record. Senator, is it your opinion that the 14th amend- 
ment was not applied to the school situation until the 1954 decisions? 
I thought somewhere in the record you had said that the 14th amend- 
ment, as it was drafted and as it had been applied in 1954, had not 
been applicable to the schools. 

Senator Rozertson. Not been applicable to the point of desegrega- 
tion. 

Mr. Fensrerwa.p. I see. 

Senator Rosertson. Commencing in 1896 with Plessy v. Ferguson, 
confirmed in 1927 in Gong Lum v. Rice, the Court held that, while the 
14th amendment did not confer upon the Federal Government any 
authority to tell the States that they could not segregate on the basis of 
race, a segregation based upon separate but equal was no violation of 
the 14th amendment. 

Now, I will read you the language of Chief Justice Taft on that 

oint. He does not say what the Constitution requires, he says what 
it does not prohibit. Now, here is the way he stated it: 

The question here is whether a Chinese citizen of the United States is denied 
equal protection of the law when he is classified among the colored races and 
furnished facilities for education equal to that offered to all, whether white, 
brown, yellow, or black. 

He says, no, if that is the situation, he has not had any constitutional 
rights violation. 

Mr. Fensterwaxp. I just wanted to be sure that the record was 
clear on that. 

Senator Ropertson. We do not claim that the 14th amendment has 
not been construed since 1896 to require equal facilities; we do claim 
that in no decision before 1954 was the 14th amendment construed 
to mean you have got to desegregate. 

Mr. Fensterwatp. Thank you very much, Senator. 

Senator Kerauver. Mr. Mays, we are very grateful to you for com- 
ing here and presenting your statement. 

Mr. Mays. Thank you, Senator. 

Senator Kerauver. We would be glad for you to stay here with 
the subcommittee, Senator Robertson. 

Senator Rosertson. I will stay here a little while. I have another 
appointment coming up. I know I shall hear an interesting discus- 
sion from the other side on this. 

Senator Keravuver. The committee is very glad to welcome Senator 
Jacob K. Javits, a distinguished Member of the Senate from New 
York and former attorney general of the State of New York. 

Senator Javits. Thank you, Mr. Chairman. 

Senator Krerauver. Senator Javits, you have a statement which you 
may handle as you wish. All the statement will be printed in the 
record. 
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STATEMENT OF HON. JACOB K. JAVITS, U.S. SENATOR FROM THE 
STATE OF NEW YORK 


(The prepared statement of Senator Javits is as follows:) 


This subcommittee is presently holding hearings on a constitutional amend- 
ment (S.J. Res. 32) to reserve to the States exclusive control over public schools 
which is remarkable in that it seeks to turn back the clock of American progress 
in equal rights more than 100 years. 

I think that we are all aware that what is at stake here is not control of 
the schools as such. The real issue at which this joint resolution proposing an 
amendment is directed is whether the States will allow every citizen the same 
right to enjoy the equal protection of the laws—to enjoy a school system fi- 
nanced by everyone’s taxes—or whether they will be permitted to discriminate 
between certain citizens because of their race. Administration of the schools, 
to which this amendment refers, has never been involved in these Supreme Court 
eases which involve desegregation; the States and the local school authorities 
control the curriculum and the pedagogy, the teachers, the pay, the buildings, 
everything else. The only thing that they do not control is the right to bar 
certain children for no other reason than that they belong to a racial minority. 
If that is to be called an interference with local administration, it is stretching 
to the breaking point the meaning of the term. 

What this amendment seeks to do is to hack out of the 14th amendment 
which guarantees the equal protection of the laws to every citizen, one area 
of public activity—education—to which the rights guaranteed to all our people 
shall not apply. 

This is a step which goes much further than the traditional position of those 
who oppose the granting of equal rights and protections to all of our people, 
because of color, religion, or national origin. It is an attempt to take us back 
to the times before the Civil War—back to the time of conflicts which almost 
split our Nation apart, which the 14th amendment was adopted to prevent in 
the future. 

Let us look specifically at what this amendment is intended to do and whether 
it would even accomplish its desired ends. It deals with “administrative con- 
trol” of the public schools. Now we shall know that its intent—and the authors 
have stated so publicly in these hearings—is to prevent the Federal courts from 
enforcing the constitutional right to attend public schools without segregation. 
The amendment would vest in the States exclusive administrative control over 
their schools; and that is a rather wide term. To the extent that the amend- 
ment gives the school authorities the power to administer their schools, in a 
legal, proper manner, they are getting nothing new—they have that power, and 
there has never been an attempt to interfere with it. And to the extent that it 
deals with the legalization of discrimination which is now illegal, it is doubtful 
if it really gives that power. For is activity by a school board, or by a State, 
which excludes pupils on the basis of meaningless criteria part of the adminis- 
trative process? I doubt very much whether one would class under “school 
administration” or “administrative control” activity by a school board or a 
State which is otherwise improper just because it takes place within or in 
connection with a school. If a school principal embezzles school funds from a 
national bank, or if a teacher sells narcotics within the school, or a school board 
decides to teach and advocate the overthrow of the U.S. Government in its class- 
rooms, is that a matter which is termed “administrative control,” with which 
there can be no interference? I doubt it very much. And I doubt if the authors 
of the bill would want the Federal Government to be precluded from dealing 
directly with such matters where a Federal crime has been committed. 

The reason that such broad indefinite terms as “administrative control” are 
used in the amendment, I suspect, is that “local administration” has a very nice 
sound to it—even though it might include all sorts of unintended areas. I 
would think that if the amendment were drafted to deal specifically with the 
problem with which the sponsors are concerned—if it said that nothing in the 
Constitution shall deny the States the power to exclude children from equal 
rights in public education on account of their color, which is the only thing 
involved in this proposal—then we could see how the Nation would rise up in 
opposition. I believe that Americans generally will not tolerate such outright 
discrimination and such outright denial to one group largely in one section of 
the country of the rights which are essential to human dignity and equal stand- 
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ing before the law. The real purpose of this amendment is to nullify the de 
cision of the Supreme Court in Brown v. Board of Education. It may be a 
convenient rallying point for Senators who want to nullify the decision but it is 
hardly a major constitutional amendment in the great tradition of the Con- 
stitution. 

I think that one of the most significant things about this proposal is the ap- 
proach which the sponsors have taken. By introducing a constitutional amend- 
ment to accomplish their purposes they have certainly admitted that under the 
Constitution as it stands at present they cannot avoid the mandate of equal 
opportunity in desegregating public schools. I think that in that respect the 
sponsors are to be congratulated. Perhaps their lead in attempting to accom- 
plish what they want in the only proper and legal way will discourage the law- 
less approaches to the problem which have been exhibited in a number of com- 
munities where the intimidation by riot and bombing have been the means used 
by some of those seeking to escape obedience to the supreme law of the land. 
But the fact that this may be the only legal means to change the constitutional 
rights which are involved in desegregation of the schools obviously does not 
mean that it is wise or necessary, or even remotely acceptable. 

I also wish to comment briefly on one of the major arguments that the pro- 
ponents of this measure and, as a matter of fact, the opponents of desegregation 
generally make: That the subject of education is nowhere mentioned in the 
Constitution, and that therefore it was specifically reserved to the States under 
the 9th and 10th amendments. 

This statement was recently made by the principal sponsor, when he stated: 
“* * * schools were never determined to be Federal matters. They are specifi- 
eally reserved to the States under the 9th and 10th amendments.” Now here are 
the fallacies in this argument: First, the fact that the 14th amendment has 
meanwhile been adopted is ignored. Second, the decisions of the Supreme Court 
did not hold education to be a Federal matter—it held that, as State matters, they 
fell within the provisions of the 14th amendment which prevent States from 
denying equal proection of the laws to their citizens. Third, our Constitution is 
great and has endured because it is adaptable to the changing times in which we 
live. Only by this fact has the structure which our Founding Fathers established 
survived the changing times which must be in today’s world, so far beyond their 
wildest imaginations. 

The Constitution rarely deals with specifics—it deals with areas of activity— 
it deals with general powers and restrictions on power. Nowhere is there a 
mention in it of atomic energy, airplanes, automobiles, housing programs, or 
agricultural price supports. But in the exercise of the powers which do exist, 
they have been applied to these areas, too, as we hope they will be applied to 
outer space and other new areas of human activity as they develop. There is no 
mention of education in the Constitution—but in 1789, when the Constitution was 
adopted, and in 1868 when the 14th amendment was ratified, this was not an issue 
which was to be treated differently from the other areas of constitutional rights. 
Just the opposite of what the sponsors infer from the absence of specific mention 
is true. The 14th amendment applies to all State action, and to exclude educa- 
tion would have required a specific exclusion. 

I believe that no good can come from this amendment—and that even the 
reporting out of this proposal to the floor is no service to our Nation. For even 
if it is soundly defeated, as it deserves to be, it will be interpreted in our country 
and in the rest of the world, as some senatorial endorsement of inequality for 
some of our citizens. Whatever may be its words the intent of this amendment 
isclear to all the world. This we cannot endure. 

I also want to make one short reference to a proposal which is now pending 
before another subcommittee and which has been discussed by the sponsor of the 
pending amendment. This bill, S. 15938, is intimately related to the proposals 
contained in this constitutional amendment, becaues it deals with the same desire 
to take away power, and the same implicit admission therefore that the power 
exists as is contained in this amendment. This bill provides that no Federal! 
court shall have jurisdiction over cases dealing with public schools, and it can 
only be characterized as “court raiding” of the first order, because it deprives the 
courts of the United States of jurisdiction over matters relating to equal rights 
as they arise in the administration of the public schools. This would be an 
exercise of naked power by the Congress but of a power the Congress does have. 
It is an attempt through another means to accomplish what this amendment is 
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aimed at—the deprivation of the equal rights guaranteed under the Constitution 
in one specified area of public activity. 

It is for this reason that I am, together with seven other Senators of both 
parties, the sponsor of a constitutional amendment, S.J. Res. 57, which would 
prevent just this type of “court raiding.” It would protect the appellate juris- 
diction of the Supreme Court in constitutional matters and prevent the type of 
proposals contained in 8S. 1593, and part of last year’s Jenner-Butler bill and 
similar measures. It seems to me that the national interest far more urgently 
calls for hearings on that measure than on the amendment now before this sub- 
committee. I strongly urge that this subcommittee, which has that constitutonal 
amendment before it, schedule early hearings on that measure, which I consider 
vital to the preservation of our traditional separation of powers. 

Senator Javirs. Mr. Chairman, I shall deal with the subject pretty 
much as I have in the prepared statement, but I shall, of course, not 
read the whole statement. 

Mr. Chairman, I think we all understand the real issue, whatever 
may be the words of the amendment. And perhaps the words of 
the amendment will not in any way accomplish what its authors 
believe it will. 

The real issue is whether the States will allow every citizen to 
enjoy the same rights to equal protection of the laws or whether they 
may discriminate between certain citizens because of race and give 
them—which is the best that can be said for it—separate but equal 
facilities. 

I think two things must be made very clear at the outset. First, 
that administration of the schools was never involved in the case of 
Brown v. Board of En The Supreme Court has gone to great 
pains to make that very cle: The only thing the Court dec ided is 
what a State shall not do, not ai a State must do. 

In short, all questions of curric ulum, pedagogy, teachers’ pay, build- 
ings, everything about schools, the Court did not touch. The Court 
did not even tell States what they had to do. They just said you 
cannot spend taxpayers’ money and deny admission of a Negro to a 
school because you want to keep that school solely for people who 
are white. 

The second point which I think is very important is the one which I 
was very glad 

Senator Keravuver. I wish you would enlarge upon this point, 
Senator, about the administration of schools. 

Senator Javirs. Yes; I believe my reason for saying that the amend- 
ment is very unlikely itself to accomplish what it seeks to accomplish, 
though we all know what it seeks to accomplish, is because it uses the 
words of art “administration” or “administrative control.” Those are 
the two words of art in the amendment. 

I do not think that administration or administrative control has 
ever been brought into question—the States today have administrative 
control of their schools—in any way that is not inconsistent with the 
fundamental constitutional rights of everybody in the United States. 
And I think that is borne out by the point which I make in my state- 
ment and which I was very glad to see that Mr. Mays conceded to be 
the fact. 

This amendment, taking its intent rather than its words, will take 
us back to the time before the 14th amendment. That is the intent. 
I do not think there is any question about that. It will take us back 
before the time when citizens of the individual States were, in respect 
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of their constitutional rights, put under the Constitution of the United 
States as the supreme law of the land. I think it is very clear that 
it would also obviate the doctrine of Plessy v. Ferguson. A State 
could give unequal facilities, or a State could give Negroes no educa- 
tion if the intent of this amendment were carried out. 

In other words, if only the words of the amendment were to be 
carried out, in my opinion the amendment is meaningless, because 
there is no administrative control over schools asserted in the Con- 
stitution, nor was it asserted in Brown v. Board of Education. 

And I think that also immediately takes in the question of the 
reservation of 12 of the States who have reservations in their acts of 
admission or whose acts of admission provided for exclusive control 
over schools. Again this is not in issue. Nobody is interfering with 
their administrative control over their schools. The only thing that 
the Supreme Court is saying—that the paramount law says—sure, 
control your schools anyway 72 like, but do not deny to citizen A 
what you give to citizen B. I do not believe that that comes within 
the purview of the idea of administrative control. 

Senator Kerrauver. Senator Javits, you mean that, technically 
speaking, what ae amendment says is the law of the land today ? 

Senator Javits. I do. 

But as I say, I feel, as does the Senator from Virginia, that this 
subcommittee and the Judiciary Committee are both seized of an 
amendment, the purpose and intent of which we know. As a matter 
of fact, I would say this. I think if this amendment were adopted 
by the Congress and by the people with its present text, I have little 
doubt that the Supreme Court would construe it in accordance with 
ite intention rather than in accordance with its words. In my opin- 
ion, its words accomplish nothing in terms of changing this situa- 
tion; but its intentions obviously “do exclude questions of education 
from the protection which the individual has under the 14th 
amendment. 

I think this perhaps makes the distinction very clear. The 14th 
amendment deals with the opportunity of the individual for an edv- 
cation. The administrative control of schools deals with the govern- 
mental authority’s control over school systems and school personnel 
and school operations. In short, the objects of legislation are differ- 
ent in each case, though in each case the other entity is affected. 

In protecting the rights of the individual to equal opportunity and 
education, we obv iously affect the school system. And so the other 
way around; in controlling the administrative control of schools we 
affect the individual. 

But this is not the object of the legislation. That is why I say that 
the words “administrative control” do not hit the target at which 
the drafter of the amendment is aiming. 

But, nevertheless—and I am here opposing it—it cannot be dis- 
missed so simply, because when the people act in the very deliberate 
way in which a constitutional amendment requires, I believe that 
the courts will go far out of their way to carry out the intention of 
the drafters even if the words do not carry out that intention. 

This is, of course, a supposition on my part, but I believe it is 
warranted. 

Mr. Fensterwawp. Senator, is it your position that administrative 
control does not include admission to the schools ? 
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Senator Javirs. Administrative control does include admission to 
the schools. I point out, however, that administrative control en- 
compasses dealing with school systems and school operations; whereas 
the decision in Brown v. Board of Education dealt with the indi- 
vidual’s opportunity to get an education. 

As I said before, they interact one upon the other; but the objec- 
tive is different in each case, as is the objective of the decision, when 
contrasted with the objective of this amendment. 

I think that one other thing is very important in this matter; as 
you get into this subject of administrative control you are faced with 
these questions: 

Is activity by a school board or by a State which excludes pupils 
on the basis of meaningless criteria—for example, what the chairman 
spoke of—religion, how tall or how short you are, whether you have, 
conceivably, blond or black hair or no hair, is it part of the administra- 
tive process ? 

In short, if you pass this amendment and either reword it so that 
it means what the drafters intend it to mean, if that can conceivably 
be done, or the courts contrue it in accordance with its intent, rather 
than in accordance with its words; is it not a fact that you simply 
exclude every aspect of education, both as it relates to the individual 
and as it relates to the system, from the 14th amendment ? 

Suppose a teacher sold narcotics within the school, a violation of 
Federal law? Then what? What has happened to that situation if 
you exclude administrative control and give it its full intent rather 
than its literal meaning ? 

Suppose a teacher decided to teach and advocate the overthrow of 
the U.S. Government, in violation of the Smith Act? What then? 
Would he or would he not be amenable to the Smith Act? 

If you gave this amendment its intention, rather than its words, he 
probably would not. 

In short, I think what you are trying to do is to hack education 
out from the 14th amendment. In my opinion, this should not be 
done. The Congress should not enact any such amendment, and I 
do not believe it is worthy of submission to the people. I think it 
would go back to a time before that when, at a cost of tremendous blood 
and treasure, the people of the United States decided that individuals 
were not only citizens of their States but citizens of the United States, 
and therefore entitled to sit in fundamental protections under our 
laws. 

I point out, too, Mr. Chairman, that this is a rather essential point, 
because it could make living intolerable for certain very large groups 
of people in particular communities of our country, and this is some- 
thing that the Constitution is expressly designed to prevent. Cer- 
tain minimal living conditions are assured to every person in the 
United States and in any State of the United States. This is the 
essential aspect of the protection of the individual which is inherent 
in the Constitution of the United States. 

I do not want to detain the committee very long, but I would like 
to address my attention to one or two of the points which the principal 
sponsor of this amendment, the Senator from Georgia, Mr. Talmadge, 
has made in his presentation to this committee, because I think they 
are important as illustrating the fundamental unsoundness of this 
whole approach. 
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The two points which I think he made, and which it seemed to me 
were the principal points, were: first, that the Congress not the 
Supreme Gourt, was authorized to implement the 14th amendment; 
and that, therefore, as the Congress has not implemented it in respect 
of this matter of segregated education, it does not apply. 

It seems to me that what the Congress has the right and the author- 
ity to do is to make laws which will carry out the 14th amendment, 
but in the absence of a law by the Congress or, as in this case, in its 
applicability to a State law or a State practice, the fact that the Con- 
gress has not legislated does not make invalid or does not nullify the 
effectiveness of the 14th amendment. The courts have held that time 
and time and time again. 

Suppose a State court or State agency did not act at all, as in re- 
spect of education, that does not mean that the citizen would not have 
the right to equal protection of the law in some other forum. That 
forum, of course, is the United States and the U.S. courts. 

So I do not think that the implementation section deprives the 14th 
amendment of its efficacy just because there has been no implementing 
legislation on a particular point. I think the amendment gives Con- 
gress the authority to implement if it chooses, but it does not give the 
Congress the authority to nullify by failing to implement in a par- 
ticular detail. If it did, then constitutional amendments would not 
mean anything; they would have no higher status in the eyes of the 
law and in the structure of our Government than acts of Congress. 

The next point is this matter of the reservation or the provision in 
a particular act admitting a State constituting a treaty baeween the 
United States and that State. This is the other point made by our 
colleague from Georgia upon which I wish to comment. It seems to 
me that it runs contrary to many decisions of the courts which have 
held that this is not a treaty; this is not a treaty in the sense of being 
paramount to constitutional law. 

But more important than that, I think the very process itself 
demonstrates that the act of admission of a State is not superior to the 
Constitution but that, on the contrary, the State comes in subject to 
the Constitution. Because the act of admission is an act of the Con- 
gress adopted by a majority in each House, whereas the constitutional 
amendment is an act of the people under the Constitution itself and in 
the organic organization of the country has superiority. 

In short, again, if we adopted this concept, we would give the Con- 
gress the opportunity to nullify the Constitution every time it ad- 
mitted a new State by a form of ratification which is less than the type 
of ratification which we require for amendments to the Constitution. 
And again, that would, it seems to me, just tear the whole fabric of our 
Government apart. 

Also and, very importantly, when you read these reservations them- 
selves, they carry out pretty much the same point I made in connection 
with administrative control. 

Essentially, they vest control over their educational system in their 
respective States. 

Again, I repeat, nobody is arguing about that. What people are 
arguing about in respect of this matter is the denial to the individual 
of his opportunity for education, and that is protected, in my view, 
by the 14th amendment. c 
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Now, it is said that the 14th amendment doesn’t talk about educa- 
tion. Well, this is the genius of the Constitution. The 14th amend- 
ment doesn’t talk about atomic energy, or about airplanes, or about 
automobiles, or about outer space, or about perhaps 20 other things 
which will be brand new to our world in the days ahead. But, the 
Constitution has endured because the principles of the 14th amend- 
ment are equally applicable to any state of facts with which we are 
faced, which squares with those principles. 

So, I believe that that is not an argument for this amendment. 

F inally, I would like to point out, too, that because the South is put 
out about this matter and that it is perh: vps even angry—and when I 
say “South” I mean a great many people in our Southern States— 
when you start with this business of hacking things out of the 14th 
amendment, I would like to know where you are going to stop. 

If you hack out education, why can’t you hack out the courts? No 
reason, it seems to me why. Why can’t you hack out religion or a 
dozen other things that some particular section of the country or some 
particular group of people at some particular time do not like ? 

I think, really, what we are trying to do, what is being attempted 
here is, in a moment of great pique in a section of the country, an 
effort is being made to go back before the Civil War. This is the 
essence of it, go back before the Civil War; go back to the concept 
that each State is sovereign and is bound together only by a compact 
which it can pretty much abrogate at will. 

I will say this much for this constitutional amendment idea: If 
you are going to do that, this is the only way to do it. And at long 
last, it seems to me, there has been a recognition by a group of dis- 
tinguished Senators from the South of the fact that the decision in 
Brown v. Board of Education is the law of the land and that you can- 
not argue it away; that it is not an illegal seizure of power by the 
Supreme Court but, on the contrary, is a perfectly proper and neces- 

sary exercise of a court’s jurisdiction ; and that the only way you can 
undo it is by changing the Constitution. This is absolutely right, 1 
agree with that, 

I thoroughly disagree that it ought to be changed. I think it would 
tear the country apart and take us back to the divisiveness of America 
before the Civil War. 

If you are going to do anything about this, this is the right way to 
proceed. I thoroughly agree with that. 

But I thoroughly disagree with the measure, its wisdom in terms of 
the people, or its w isdom in the terms of the C ongress passing it. 

Mr. Chairman, I would also like to close upon this note: 

It is very interesting to me that here is an amendment which I think 
is very unwise, very unsound in terms of the future of our country, 
its position at home, and its position in the world, and which got a 
pretty fast hearing. And I would like to point out that notwithstand- 
ing the attacks upon the Supreme Court, the efforts at Court raiding— 
the effort to take away the Court’s appellate jurisdiction—which have 
been indulged in, the other side of the coin, a resolution to write inte 
Constitution the appellate jurisdiction of the Supreme Court, which 
I sponsored, together with six other Senators, has been pending be- 
fore this subcommittee for some time without receiving a hearing. 
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Now, Mr. Chairman, it seems to me, and I urgently make this plea 
to the Tudici lary C ommittee, that that side of the case is entitled to a 
hearing, too, and it is entitled to at least as much dignity and as much 
receptivity as is being given to the amendment which is before this 
subcommittee now. 

Senator Kerauver. Senator Javits, are you referring to S.J. Res. 
57 ¢ 

Senator Javirs. I am. 

Senator Kerauver. If you and other sponsors will write the com- 
mittee as Senator Talmadge and his sponsors have done, you will cer- 

tainly have a hearing. 

Senator Javirs. I am very grateful to the chairman, and we shall 
certainly do that. 

Senator Kerauver. It is my effort to give a hearing to any Senator 
who has a resolution pending whenever he asks for a hearing. 
Senator Javirs. All right, sir, we will get ourselves ready and do 
that. 

I would like to point out, too, that because it is an important point 
which I think the people ought to be enlightened upon, that the Con- 
gress probably can take away by a law “without any constitutional 
inhibitions the right of the Supreme Court to review constitutional 
questions either arising from the States or arising in the Federal 
establishment. Indeed that was attempted in the so-called Jenner- 
Butler bill—more heavily in the original Jenner bill than in the sub- 
sequent Jenner-Butler bill—but even in the Jenner-Butler bill the first 
section of which sought to take away jurisdiction of cases involving 
admission to the bar of various States. 

Therefore, when the Supreme Court is under atttack, as it is now, 
it seems to me that it is a very pertinent inquiry as to whether its 
jurisdiction in this matter ought to be assured by the Constitution 
of the United States. Mr. Chairman, that is a somewhat side issue 
at the moment. It relates only to the question of a hearing. 

I would like to summarize my views in respect to this matter which 
is before us now as follows: 

I believe that the words of this amendment do not accomplish the 
purpose of its authors but do illustrate the issue as being not one of 
administrative control of the schools but of the individual’s rights to 
an education equally with his fellows, whatever may be their color. 

That is first. 

Second, that if the intention of the authors of the amendment 
should be carried out, rather than the words of the amendment, this 
would take us back to a period before the Civil War when the essen- 
tial unity of the country and the citizenship of the individual in the 
United States as well as in the State was affirmed at so much cost 
of blood and treasure. It would start a process by which the whole 
national fabric could be dissolved through hacking away at the fun- 
damental rights which inhere in the indiv idual by v irtue of the Con- 
stitution and would, therefore, place a premium not contemplated by 
our national structure for living in section A or section B or section 
C of the United States. 

For those reasons, Mr. Chairman, I would urge upon the sub- 
committee, and in turn upon the Judiciary Committee, that the 
proposed constitutional amendment. not be reported favorably. 
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Senator Keravver. Senator Javits, we thank you very much for 
coming and giving us your statement. 

[ wanted to make it clear that this committee has a large number 
of resolutions before it on constitutional amendments. Senate Joint 
Resolution 32 is an amendment sponsored by 10 Senators. 

The holding of hearings on any of these amendments doesn’t indi- 
cate the position of the chairman or any member of the committee, 
To the extent possible, we want to give sponsors of resolutions a fair 
hearing and consideration to which they are entitled. 

If the Senator from New York and his cosponsors on Senate Joint 
Resolution 57 wish to have hearings on that resolution, as he has 
indicated here, we will schedule it for the next consideration. 

Senator Javirs. Lam very grateful to the chairman. 

Senator Krerauver. Mr. Fensterwald will work it out with your 
staff and the staff of the other Senators for some convenient time. 

Mr. Fensrerwavp. Might I just add one word, Mr. Chairman: 
We have had several other requests, and we will attempt to have all 
the hearings. 

Senator Kerauver. You mean you have had some requests on 
Senate Joint Resolution 57 ? 

Mr. Fensrerwap. No, sir; on other amendments which are pend- 
ing before the subcommittee. As you will recall, we have had hear- 
ings on interstate taxation (S.J. Res. 29 and S.J. Res. 67). 

Senator Keravuver. That’s right, we nave had hearings on the 
problem of interstate taxation. 

Mr. Fenstrerwap. Also, repeal of the 22d amendment (S.J. Res. 
11). 

Senator Kerauver. I had forgotten that. We had a request for 
hearing on the repeal of the 22d amendment. 

Senator Javrrs. I was not finding fault because I think I know 
the temper of the chairman and so many members of the Judiciary 
Committee. I was only pointing out that in terms of the impact upon 
the country, I did feel that we had a right to have a hearing on our 
resolution in terms of its importance to the United States, at least 
equal to this one, and I am delighted with the chairman’s statement. 

Senator Kerauver. My feeling is that on matters such as those con- 
tained in this resolution (S.J. Res. 32) and your resolution (S.J. Res. 
57) enlightened intelligent discussion and increased attention will 
probably help clarify the atmosphere. 

Senator Javirs. 1 might point out to the chairman that I had the 
honor of serving as a two-man subcommittee with Senator Talmadge 
with respect to the hearing on Senate rule 22. That is the so-called 
rule of unlimited debate. Both of us were satisfied that immeasur- 
able public education had resulted—as a matter of fact, legislation 
has resulted. I didn’t feel the legislation was meanginful, but, never- 
theless, there was legislation, and a majority of the Senate thought 
it was meaningful enough to support it. I am naturally content with 
that. 

So, there is little question, Mr. Chairman, about our desire, my de- 
sire, to try to elucidate this question in debate in the most balanced 


way. 
T welcome very much the chairman’s suggestion that we, in a formal 
way, request a hearing and I will consult with my colleagues who are 
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cosponsors so that we might get our witnesses ready for such a hear- 


ing. 

Bester Kerauver. Thank you very much, Senator Javits. 

Mr. Fensterwavp. Mr. Chairman, I would like to put in the record 
at this point, a letter which you sent to the Attorney General on April 
94, requesting that he appear this morning and testify on this resolu- 
tion. I had conversations with the Attorney General’s assistant, and 
he said that the Attorney General did not wish to appear, but that 
he would send a letter stating his position. We have not received that 
letter, but I would like permission to put it in the record when we do 
receive it. 

Senator Kerauver. Put our letter to the Attorney General in the 


record. We will put the statement of the Attorney General in the 
record, when it is received. 


Mr. Frenstrerwap. I sent a similar request to the Commissioner of 
Education. We have received a letter, dated May 12, from the As- 
sistant Secretary, Mr. Richardson, stating the views of the Depart- 
ment of Health, Education, and Welfare. I would like to put that 
correspondence in the record at this point. 


Senator Kerauver. Without objection, it will be included. 
Mr. Fenstrerwap. Lastly, we have received a letter from Dr. Tryt- 


ten, who is Director of the Office of Scientific Personnel of the Na- 
tional Academy of Sciences. 


I would like permission to put that letter in the record. 
Senator Keravuver. Without objection. 

Aprit 24, 1959. 
Hon. WILLIAM P. RoGers, 
The Attorney General, 
Washington, D.C. 


DeaR Mr. Rocers: On May 12, 1959, the Subcommittee on Constitutional 
Amendments will begin hearings on Senate Joint Resolution 32, proposing an 
amendment to the Constitution of the United States reserving to the States ex- 
elusive control over public schools. This resolution was introduced on Janu- 
ary 27, 1959, by Senator Talmadge (for himself and eight other Senators). A 
copy of the resolution is attached. 

The subcommittee most earnestly desires to have your testimony, as chief 
legal officer of the Government, on this proposed amendment, and I hereby re- 
quest that you appear before the subcommittee to give such testimony on the 
morning of Tuesday, May 14. The hearing will begin at 10 a.m. and will be held 
in room 457 of the old Senate Office Building. 

We will, of course, be interested in all of your testimony. However, I do 
hope that, inter alia, you will give us your views as to the legal consequences of 
the proposed amendment if it were adopted. 

With every best wish always, 

Sincerely yours, 


Estes KEFAUVER, Chairman. 


APRIL 21, 1959. 
Hon. LAWRENCE G. DERTHICK, 


Federal Commissioner of Education, 
Department of Health, Education, and Welfare, 
Washington, D.C. 


Dear Mr. DertHicK: On May 12, 1959, the Subcommittee on Constitutional 
Amendments will begin hearings on Senate Joint Resolution 32, proposing an 
amendment to the Constitution of the United States reserving to the States ex- 
clusive control over public schools. This resolution was introduced on January 
27 by the junior Senator from Georgia for himself and eight other Senators. 
A copy of the resolution is enclosed. 

The subcommittee respectfully requests that you, as Commissioner in charge 
of the Office of Education, appear before it on the morning of Thursday, May 14, 
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and testify with respect to this legislation. The hearing will begin at 10 a.m. 
in room 457 of the old Senate Office Building. It is expected that the first wit- 
ness that morning will be the Attorney General or his representative. The com- 
mittee hopes that you can testify second. However, if it is impossible for you 


to be present that day, we will arrange another time which is mutually con- 
venient. 


With every best wish, as always, 
Sincerely yours, 
Estes KEFAUVER, Chairman. 


DEPARTMENT OF HEALTH, EDUCATION, AND WELFARE, 
Washington, D.C., May 12, 1959. 

Hon. Estes KEFAUVER, 

Chairman, Subcommittee on Constitutional Amendments, 

Committee on the Judiciary, 

U.S. Senate, 

Washington, D.C. 


DEAR Mr. CHAIRMAN: Commissioner Derthick has brought to my attention 
your letter of April 21, 1959, inviting him to testify on May 14 with regard to 
Senate Joint Resolution 32, proposing an amendment to the Constitution of 
the United States reserving to the States exclusive control over the public 
schools. 

While this invitation is much appreciated, our consideration of the matter 
has led us to conclude that our views could adequately be presented by means 
of this letter. We do not, therefore, feel that it will be necessary for us to 
avail ourselves of the opportunity to testify. 

To the extent that the resolution is directed toward assuring that the ad- 
minisrative control of any public educational program shall be vested exclu- 
sively in the States and their political subdivisions, it is merely declaratory of 
the existing situation. To this extent, therefore, it would not affect any of the 
statutory responsibilities in the field of education administered by the Office of 
Education or by any other agency of this department. 

To the extent, however, that the purport of the resolution concerns the prac- 
tices of any school system, insofar as such practices are affected by existing 
provisions of the Constitution of the United States, it raises questions on which 
it is the particular province of the Department of Justice to comment. We 
understand that you will shortly receive such comments. For ourselves, it is 
sufficient to say that we wholeheartedly support the decisions of the Supreme 
Court which have construed the 14th amendment as applied to free public ele- 
mentary and secondary education. 

The Bureau of the Budget perceives no objection to the submission of these 
views to your subcommittee. 

Sincerely yours, 
E.vior L. RICHARDSON, 
Assistant Secretary. 


NATIONAL ACADEMY OF SCIENCES, 
NATIONAL RESEARCH COUNCIL, 
OFFICE OF SCIENTIFIC PERSONNEL, 
Washington, D.C., May 11, 1959. 
Hon. Estes KEFAUVER, 
U.S. Senate, 
Washington, D.C. 


My DEAR SENATOR KEFAUVER: I have learned with interest that Senate Joint 
Resolution 32 has been proposed and that hearings on this bill are being held this 
week. I have been personally interested in this measure and would like to send 
you the following thoughts which have occurred to me arising out of my con- 
cern with education, particularly as it relates to an adequate supply of trained 
manpower for the many activities in our country which demand specialized 
personnel. 

The resolution embodied in Senate Joint Resolution 32 calling for an amend- 
ment to the Constitution of the United States would seem to constitute a retro- 
gression. Education has during the past two decades achieved a position of 
importance in the national life to a degree which is totally unprecedented in our 
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history. Indeed, education has throughout our history been one of the major 
dynamics in the rapid development of our civilization and in the improvement 
of our standard of living. But this matter has suddenly become of central im- 
portance in almost every aspect of our lives, whether we think of the economy 
itself, the welfare of our society generally, or indeed our national security. The 
foundation of our well-being with respect to all of these rests ever more directly 
and in larger proportions on an education base. 

As one single example of this, let me cite that the Federal expenditures for 
research and development in the past two decades have been multiplied almost 
by a factor of 50 to 1. Most of this depends quite directly on national supply of 
scientists and engineers trained at least to the college level. Yet in the produc- 
tion of engineers we have scarcely more than doubled our production over the 
past two decades and in the case of scientists we are only producing about 2%4 
times as many as we did in 1940. 

The meaning of these figures is that we are finding more and more need for 
the exploration, the exploitation, and the application of science, both pure and 
applied. This need is most conspicuous perhaps in the national security con- 
text, but is important equally in our economy and in the fields of health and 
public welfare. 

The sheer fact of the matter is that the limiting factor in what we can do 
today to meet our burgeoning requirements in all these fields is not money nor 
the physical requirements so much as it is the trained manpower to do the jobs 
we feel must be done. We can appropriate money but not trained minds. 

This situation, however, is not confined to the sciences. The complexity of 
modern life is creating problems in human organization and human behavior of 
unprecedented magnitude and difficulty, as technology continues to revolutionize 
our way of living. The demands for personnel in the nonsciences adequately 
trained to cope with problems in human behavior may in the long run be even 
mor critical and require increased numbers of persons in excess of those 
needed in the sciences and in engineering. 

These are distinctly matters of national concern. This is why, it seems to 
me, an act of retrogression to consider an amendment to the Constitution which 
would, in effect, make these matters of concern to the individual States alone. 
To meet these educational problems it seems necessary to mobilize our human 
resources on a national scale. We must utilize talent wherever it is, regardless 
of where that talent may be found. It seems to me at least conceivable that an 
amendment of this type might result in differential development of talent based 
on culture, religion, or other factors than the fundamental one, which is the 
existence of talent. 

There is another aspect which seems to me of concern here, too. We stand 
in our country as leaders of the Western World, but we are to a great extent the 
focus of attention in the whole world, split as it is between two ways with re- 
spect to basic concepts as to a way of life. The decisive part of the world is 
that part which is at present neither committed finally to one direction nor the 
other. It is, I think, obvious that we have not done too well in gaining accept- 
ance of our way of life as the better way in this important uncommitted one- 
third of the world’s population. 

It is, of course, true that the proposed amendment as written does not speak 
directly with respect to racial differences. Nevertheless, I am convinced that 
it would be interpreted as a race discrimination amendment and would cer- 
tainly be so described throughout the world. The propaganda value of that to 
our ideological opponents would surely be enormous. 

An overt act such as this amendment would seem to me to flaunt before all the 
world and solidify in our basic document a principle of human inequality which 
would certainly have a profound negative effect on acceptance of our position 
as exponents of the better way of life by those areas which are as yet un- 
committed and which in the largest measure are composed of many races. I 
ean think of nothing more damaging to our prestige at this critical juncture 
than changing the Constitution of the United States to demonstrate such a 
backward step. 

Sincerely yours, 
M. H. TRYTTEN, 
Director, Office of Scientific Personnel. 


Senator Kerauver. The next witness is Mr. Cecil Sims. 
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STATEMENT OF CECIL SIMS, NASHVILLE, TENN. 


Senator Keravuver. The chairman knows Mr. Sims to be a very able 

lawyer and a fine citizen of our Nation and Tennessee, a thoughtful 
ublic servant who serves in a field where there is no competition, I 

Gar 7e. 

From “Who’s Who,” we learn that Mr. Sims is a member of the board 
of trustees of Vanderbilt University, a member of the board of edu- 
cation of Davidson County, a member of the Executive Commission, 
Committee for the Board of Control for Southern Regional Education, 
He is former Tennessee State senator and member of the executive 
committee of the honorary scholastic fraternity, Phi Beta Kappa. 

Mr. Sims, before you start your statement, tell us a little more in 
detail about your interest in education. 

Mr. Sims. Mr. Chairman, I do not feel that I should enlarge upon 
my personal efforts in the field of education. I have been a trustee of 
Vanderbilt University and on its executive committee and its attor- 
ney for many years. 

I am a trustee of Meharry Medical College, which is one of the two 
medical colleges for Negro doctors, Negro dentists, and Negro nurses 
in the United States. I am its attorney and on its executive com- 
ao 

I did serve on the county board of educ ation of Davidson County 
at Nashville, Tenn., for 15 years. I recently retired. 

I have been interested in States r ights. 

You perhaps remember that I tried rather vainly, in the 1948 
Democratic Convention at Philadelphia, to get a States rights plank 
adopted as a minority member of the platform committee. 

I am genuinely interested in the South’s taking a constructive step 
whenever one is offered, and I am genuinely interested in opposing 
one if I think it is unwise or inept, even though it may be offered 
under the name of a doctrine that is favored in the South. 

That is the reason I have prepared a statement here today. 

Senator Kerauver. We appreciate your coming and testifying be- 
fore the committee, Mr. Sims. Please proceed. 

Mr. Sims. Mr. Chairman, I feel that certainly sufficient time has 
elapsed—almost 4 years—since the unanimous but nevertheless star- 
tling final decision of the Supreme Court of the United States in the 
celebrated segregation cases, so that one may make some appraisal of 
its impact upon ‘public education in the United States, and more par- 
ticularly in the Southern States, and the effect which it has had upon 
relations bewteen the white and the Negro races and also makes some 
judgment with respect to the validity, effectiveness and wisdom of 
new legislative and constitutional measures proposed to facilitate, 
hinder, or ameliorate, the application of the Court’s decree “with all 
deliberate speed.” 

Senate Joint Resolution 32 proposed in the Senate of the United 
States on January 27, 1959, is one of these measures. It seeks to 
place an amendment to the Constitution of the United States to elim- 
inate from local, county, State, or city administration of public schools, 
public educational institutions, or public educational systems, or re- 
strictions of the 14th amendment to the Constitution so as to vest in 
residents of the various States, cities, and counties the right to deter- 
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mine for themselves the manner in which any such school, institution, 
or system is administered by such State and subdivision. 

The effect of the amendment is not merely to escape the impact of 
the recent decisions of the U.S. Supreme Court, by restoring the 
original interpretation of “equal and adequate facilities” under the 
Court’s previous interpretation of the 14th amendment to the Federal 
Constitution in Plessy v. Ferguson (163 U.S. 537) in 1896. It re- 
moves from the administration of public schools not only the most 
recent requirements relating to the integration of the races but also 
the earlier requirement of equal and adequate facilities for the races 
as a condition of the legality of segregation. To put it in a different 
way, the amendment, if it becomes effective, will authorize and permit 
States, counties, and cities in the administration of their public school 
systems, not only to discriminate without providing equal and ade- 
quate facilities, but to go as far as providing facilities for one race 
and completely eliminate all facilities for minority groups, if sanc- 
tioned by State laws. 

It has been said that the prime purpose of the proposed amend- 
ment is to restore to the States mghts which have been usurped 
through improper action on the part of the Supreme Court of the 
United States as a coordinate branch of the Federal Government. 
Many people, and most certainly including myself, have for years 
been outspoken for the preservation of States’ rights. But it is one 
thing to insist that the rights not granted to the Federal Government 
by the provisions of the Constitution were reserved to the States, and 
quite a different thing to say that the protection of the 14th amend- 
ment to the Federal Constitution shall be withdrawn from the admin- 
istration of the public schools by States and their political subdi- 
visions, primarily because of the prevailing opinion in the South that 
the Supreme Court of the United States, by an inept decision, has 
improvidently changed its interpretation of the 14th amendment to 
the Federal Constitution. 

For reasons which I will set out in some detail it seems to me that 
Senate Joint Resolution 32 is not in the public interest, and that it 
should not be allowed to pass. The reserved rights of the States is of 
course sound constitutional doctrine but the withdrawal of all protec- 
tion of the 14th amendment of the Federal Constitution so as to permit 
administration of public schools on a discriminatory basis and so as 
to make it possible to eliminate even the requirements of equal and 
adequate facilities as a condition for the maintenance of segregated 
systems will make no contribution to either the speedy or gradual so- 
lution of the vexatious problems in race relations as applied to the 
public schools. This isemphasized by the fact that under the proposed 
amendment the full protection of the 14th amendment to the Federal 
Constitution, as recently interpreted by the Supreme Court remains 
applicable to the integration of the races with respect to public swim- 
ming pools, golf courses, hospitals, and municipal bathing beaches, and, 
I might add, juries, also, pursuant to the per curiam extensions and 
applications of the public school segregation decisions. 

Then, too, Mr. Chairman, if we are going to take from the public 
schools the application of the 14th amendment but leave it in effect in 
these other fields, particularly jury service, so that in representing my 
clients in trying a case, where I have a mixed jury of white and Negro, 
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I certainly want that Negro to be educated if he passes on my client’s 
rights as they do in many c: ises. 

"This amendment leaves in full effect the application of the 14th 
amendment in many other fields, which includes service on a jury. 

Senator Kerauver. Excuse me, Mr. Sims, what is the Supreme 
Court decision in the jury matter ? 

Mr. Srmus. I do not have it but I think perhaps it originated in the 
Scottsboro case from Alabama. That is my offhand recollection. 
But it has been applied to the jury and I can find the case if counsel 
does not. 

Senator Krerauver. I think it did come from the Scottsboro case, 
I will ask counsel to put in the reference at this point. 

(The reference referred to is as follows: Norris v. Alabama, 294 
U.S. 587 (1934) ; see also, Strander v. West Virginia, 100 U.S. 303; 
Neal v. Delaware, 103 U.S. 370, 397; Rogers v. Alabama, 192 U.S. 226, 
231; and Martin v. Texas, 200 U. S. 316, 319.) 

Mr. Sims. I could be wrong about it being the Scottsboro case. 

Several years ago, a group ) of outstanding southern educators pub- 
lished their composite views under the general title “White and Negro 
Schools in the South” (Prentice-Hall, i! 55), and I agree with the fol- 
lowing statements which may be found at the beginning of the book 
under the heading “Public Education and American Society’ ? 

Change in a democracy is * * * inevitable. In a democratic society man is 
always striving for something, striving to create new wealth, to compose a new 
symphony, to right a wrong. Although change is essential to a democracy, it 
falls within limits which are determined by the beliefs, values, and goals which 
define individual and social behavior. This means that conflicts can be mini- 
mized and that they may be held within healthy bounds. Under these condi- 
tions, change is the normal state of a democracy and is its lifeblood. It is al- 
ways present and its sweep is as broad as the society itself. 

I also agree with this statement, which is the second paragraph in 
the book: 

What people believe, the things that are important to them, their hopes, as- 
pirations, and loyalties go far toward shaping the nature of their nation or re- 
gion. A simple comparison serves as an illustration. Where ancestor worship 
is practiced, people are afraid of changing their beliefs and behavior because to 
do so is to threaten the security they derive from the conviction that reliable 
guides to living are found only in the past. On the other hand, people who be- 
lieve that man has intelligence which he should use to solve his own problems 
regard the past as only one source of understanding and guidance, and they in 
no sense offer the past blind allegiance. Societies developed under these con- 
flicting beliefs will obviously differ in numerous important respects. 

Hasty amendments to the Federal Constitution have many times 
been proposed with sincerity to meet apparent crises in government, 
and frequently they have been “shortcuts” based upon misconceptions 
of both events and consequences. I am sure that the prevailing con- 
ception of public school officials, public officers, and many Congress- 
men and Senators is that the Supreme Court in the segregation cases 
has ordered schools for Negroes abolished and that Negro children 
and white children will be “required to attend integrated schools in 
the same building. Leading newspapers and other public ations speak 
of the impending ‘ ‘integr ation” of our school : systems as if the opinion 
of the Court leaves no alternative other than consolidation. But the 
violation of the 14th amendment found by the Court in the Oliver 
Brown, 347 U.S. 483, and related cases was the compulsory attend- 
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ance of Negroes in separate schools solely because of race, and the 
mandate of the Court went no further than to order the gradual 
elimination of this element of compulsion by the adoption in good 
faith of a plan which would permit but not require Negro children 
to attend the same schools as white children within proper geographical 
districts. These conclusions will appear from a simple analysis of 
the language to be found in the two opinions of the Court. The real 
basis of the Court’s opinion was the effect which the required separa- 
tion of Negroes of tender age had upon such children mentally. The 
underlying thought implicit in the language of the two opinions is 
that the feeling of inferiority results not from the actual attendance 
in a separate school but from the legal requirement under which 
Negro children are compelled to attend a separate school. 

It would seem logical to conclude under the opinions of the Court 
that Negroes attending separate schools by choice and not under com- 
pulsion would be free of the detrimental effect of segregation sanc- 
tioned and required by law. A system of separate schools available 
to the races upon a basis of free choice would not fall within the con- 
stitutional prohibition even in the light of its most recent interpreta- 
tion by the Supreme Court. 

The practical problem now existing in the South is to determine 
whether or not there is a feasible and constitutional plan of achieving 
a system of determining admission to the public schools on a nonracial 
basis which may be adopted in god faith and which may be accom- 
plished with deliberate speed, but it should at all times be remembered 
that such a plan is not required to have as its ultimate goal the com- 
plete integration of the races in a single school system, provided the 
Negro’s right to choose is preserved to him free from coercion. 

Even Gunnar Myrdal, the Swedish sociologist whose large volume 
entitled “An American Dilemma” was referred to in a footnote to the 
recent opinion delivered by Chief Justice Warren, in discussing this 
matter reached the following conclusion : 

Negroes are divided, too, on the issues of segregated schools. Insofar as 
segregation means discrimination and is a badge of Negro inferiority, they 
are against_it although many southern Negroes would not take an open stand 
that would anger southern whites. Some Negroes, however, prefer the segre- 
gated schools, even for the North, when the mixed school involves humiliation 
for Negro students and discrimination against Negro teachers. Other Negroes 
prefer the mixed schools at any cost, since for them it is a matter of principle 
or they believe it is a means of improving race relations. 

When we are faced with a proposed amendment to the Federal 
Constitution that would permit the removal of all constitutional pro- 
tection afforded by the 14th amendment to minority races in public 
education throughout the United States, it must be remembered that 
in the recent segregation litigation both South Carolina and Virginia 
affirmed and endorsed the constitutional right of Negroes to equal and 
adequate school facilities and relied strongly upon the original inter- 
pretation and application of the 14th amendment to State adminis- 
tered public schools under the previous decision in Plessy v. Fergu- 
son. In fact, in each of the cases from South Carolina and Virginia 
(Briggs v. Eliott, et al., from South Carolina, and Davis v. County 
Board, from Virginia) the Supreme Court found that the Negro and 
white schools involved had been equalized, or were being equalized, 
with respect to buildings, curriculums, qualifications, salaries of 
teachers and other tangible factors. (See 347 U.S. 483.) 
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Before we rush in and approve proposed constitutional amend- 
ments that wipe out the effect not only of Brown v. Topeka but also 
the protection afforded by Plessy v. Ferguson, we should in simple 
justice to the minority races recall that for years before Brown vy. 
Topeka leaders in southern education have pointed out that our con- 
tinued failure to provide equal and adequate educational opportuni- 
ties for the Negro in the South, particularly at the elementary and 
secondary school level, was building up storm clouds of resentment 
that might ultimately prove disastrous to our dual system of public 
education. For example, Howard W. Odum, of the University of 
North Carolina, writing before the 1954 decision, said : 

For one, the cumulative neglect by the Southern States of Negro public 
schools, and the South’s failure to live up to its obligations to provide equal 
facilities for the two races, have compounded educational deficits beyond the 
reasonable limits of tolerance, democratic fairplay, and moral obligations. 

It seems to me that the time has come when southern leaders should 

disapprove frantic, futile and inept efforts either for the enforce- 
ment of or resistance to the segregation decision. Ill-advised and 
ill-conceived hasty efforts of military enforcement by the Tederal 
Government at high administrative levels have already wrought 
havoc to the orderly administration of the public schools at Little 
Rock, Ark. The State of Virginia has recently had a bitter exper- 
ience resulting from ineptitude and subterfuge at the State legislative 
level. Unless the South, through wise leadership, can work out a 
sound and practical plan gener ally acceptable to a majority of both 
races, such as the “choice” plan, we face a crisis not only in the field 
of public education but in the much larger field of general race rela- 
tions. The answer does not lie in mere delay or subterfuge. 

It is true that a State does have the unqualified right to withdraw 
from the field of public education and to discontinue its financial sup- 
port of elementary and secondary schools, normal schools, and its 
colleges and universities. It is obvious, however, that no State can 
afford to take such a step without, at the same time, providing a sub- 
stitute method of continuing its present school systems, and it is equally 
obvious that no such substitute system could function without the aid 
of public funds. In my opinion any so-called private school system, 
devised in an effort to avoid the requirements of the segregation de- 
cisions, supported by public funds in the form of grants or subsidies 
to the parents of schoolchildren will be just another tr ansparent sub- 
terfuge and as such will be subjected to the requirements of the 14th 
amendment. Anyone holding a contrary opinion will do well to read 
the recent opinion of the U.S. Supreme Court in 7'erry v. Adams, 345 
U.S. 61, in which the Court held that private Anglo-Saxon clubs in 
Texas, which called themselves jaybird associations, and which were 
organized to control the selection of nominees for county offices, vio- 
lated the constitutional rights of Negroes who were excluded from 
membership even though these associations operated exclusively with 
private funds. 

What is needed in the South now is a recognition of the fact that the 
agency set up by ourselves and our democracy to determine questions 
of this nature has unanimously rendered a decision which est: ablishes 
with finality the illegality of compulsory segregation of the Negro in 
the public schools. Our problem now is to examine the scope of the 
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decision, to accept it, and to provide a rational plan that will come 
within the mandate of the Court and, if possible, one that will not 
destroy the public school systems. 

It is to be assumed that if a gradual plan is devised in the South 
under which Negroes are given the right to attend mixed schools 
within proper geographical limitations if they choose to do so, but 
witb «he future right to elect to remain in the existing Negro schools 
with competent Negro teachers and equal and adequate facilities, 
wisdom will in most cases control the decision and a pattern will be 
developed for the ultimate solution of the problem without the need- 
less destruction of existing sound values in our public educational 
systems. 

Man cannot escape dealing with hiscontemporary problems. Merely 
to transfer the problem to the respective States and their political 
subdivisions, as Senate Joint Resolution 32 proposes to do, will not 
solve the problem of race relations, or educational problems arising 
from racial antipathies. The proposed constitutional amendment, in 
its ultimate application, in my opinion is contrary to the best interest 
of both the Negro and the white race, not only in the South but 
throughout all of the States. 

The great challenge today is not how to make the world safe for a 
single ideology, but how to make it safe for its differences. What we 
need is a world that is safe for man’s imperfections and his contradic- 
tions. ‘To quote Norman Cousins in his recent book ““Who Speaks for 
Man” (pp. 31-32) : 


The challenge is to keep his [man’s] differences, real and supposed, from catch- 
ing fire. The issue is not whether one side can impose its will on the other, 
but how we can keep both sides from fusing inside an atomic incinerator. 

Our best hope is the recovery of our belief in the human individ- 
ual’s capacity to make choices for himself in the light of the great 
traditional human values which in our time have become somewhat 
darkened and obscured. I believe the Negro is entitled to an educa- 
tion and I also believe it is safer to provide education for the Negro 
rather than to leave him in ignorance. I think that a free society 
should protect a minority race with constitutional rights in the field 
of education, and since the proposed amendment to the Constitution 
seeks to remove such constitutional protection under the 14th amend- 
ment, irrespective of its present or future interpretation, I feel that 
the proposal is unwise and, if successful, would prove detrimental to 
both the white and the Negro races in the field of education at the 
State level. I do not believe that a person, whether he be Negro or 
white, should be compelled to exercise a constitutional right, but I feel 
that he should be given a reasonable choice. It seems to me that over 
and above all constitutional rights is a superior right to choose for 
one’s self as to whether the right is to be exercised. For example, 
the right to free speech ine ludes the right. to choose to remain silent. 
The constitutional privilege of assembly also includes the right not 
to assemble but to stay at ‘home. To withhold an equal opportunity 
to gain knowledge, or to set up a State system which would permit 
discrimination by ‘unequal and inadequate facilities, or to withhold 
knowledge on the theory of danger arising out of possible misuse, or 
to force integration without free choice, is to deprive a person of the 
only weapon | adequate for the proper solution of his individual prob- 
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lems, and to take from him the faculties for making wise choices and 

ralue judgments in a changing world. And the fact that this may be 
done under the popular name of States rights does not change the 
final result. 

I quite agree that the Supreme Court of the United States was on 
dangerous ground when it changed a longstanding interpretation and 
application of the 14th amendment because of its conception of a 
changed psychology. Even stanch exponents of integration, such as 
Prof. Herbert Wechsler who holds the professorship of Constitutional 
Law at Columbia University Law School, has questioned very sharply 
the grounds upon which the Supreme Court decided the now famous 
segregation cases in 1954 and 1955. 

I am sure that most of us would agree that when the nine judicial 
priests blew on their trumpets in Brown v. Topeka the walls of racial 
prejudice did not “come tumbling down,” as did the walls of Jericho 
when Joshua’s seven priests blew on the ram’s horn. But I am also 
sure that the South which found the strength and the resources to 
construct a new and different economy, after defeat, upon the ashes of 
the Civil War in time will surely find readjustment in its public 
educational institutions within the orbit of the Brown v. Topeka deci- 
sion, even though it swept away longstanding dual systems estab- 
lished under the Court’s philosophy and protection in its previous 
decision in Plessy v. Ferguson. But these readjustments must. not 
surrender to the strident voice of the crusader, whether he be for or 
against the decision. 

“At the moment I feel that the Southern States are somewhat in the 
same position of the defendant in the old North Carolina Supreme 
Court decision in State v. Linkhaw, 69 N.C. 214. Linkhaw was a 
member of the Methodist Church and when the minister lined out the 
hymn, and the organist. struck the chord, he undertook to sing the 
lines announced by the minister, but he sang slower than the congre- 
gation, and somewhat off key. When the congregation finished sing- 
ing the line, they invariably had to wait for ‘Linkshaw to finish the 
line, which he did with great persistence and nasal volume. Protests 
from the congregation were unavailing and finally Linkshaw was 
indicted for disturbing public worship. But the Supreme Court of 
North Carolina said that so long as he was a member in good stand- 
ing, was willing to sing from the same song book and the same lines 
announced by the preacher, he was within his rights as a member of 
the congregation, even though he sang somewhat ‘slower than the rest 
of the group, and was slightly off key . I think it is important that 
the Southern States, as well as all of the other States, should sing 
the words announced by the appointed authority, but I do not believe 
that a State should be condemned merely for singing slower than the 
rest of the congregation, if it is singing in good faith. 

At the same time, it is my opinion that an amendment to the Con- 
stitution of the United States, such as that presently under considera- 
tion, which would authorize and permit action at the State level 
without any protection whatever from the 14th amendment, would be 
ill advised and would be rendered completely unnecessary if we in 
the South will but afford members of the Negro race an opportunity 
to make a wise choice, as distinguished from ‘compulsory integration, 
with equal and adequate facilities as an alternative. This will be a 
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long step toward a solution of this most vexatious problem, and one 
which I believe consistent with the Court’s opinion. 

At all events, it seems to me that such a plan is much wiser than to 
follow the illusion of States rights against insuperable odds to the 
inevitable end of bitter and unrewarding defeat. 

While these sentiments have been evolved from long associations 
and responsibilities in the fields of both white and Negro education, 
I am not assuming the role of either elder statesman or prophet. I 
assure you that I have not reached these conclusions without full con- 
sideration of Macbeth’s pronouncement: 

If you can look into the seeds of time, and say which grain will grow and 
which will not, speak then to me, who neither beg nor fear your favors nor 
your hate. 

Senator Kerauver. Thank you very much, Mr. Sims, for your 
statement. It is quite apparent you have given this matter a great 
deal of consideration, en that you have gone to a lot of trouble to 
prepare this statement for the committee, which we appreciate. 

Senator Javits raised the question here as to whether the technical 
wording of this amendment really did anything. In other words, he 
says that administrative control of the schools is still with the local 
communities and the Supreme Court has not disturbed that. He says 
that the Supreme Court decision deals only with the right of the 
individual. 

Upon reading the amendment, Mr. Sims, do you agree? 

Mr. Stus. The Senator evidently is referring to lines 9 and 10 on 
the front page, and lines 1 and 2 on the back page, and to that extent 
I do agree with him. But the Senator, I feel, did not give sufficient 
effect to the last three or four sentences which provide 





nothing contained in this Constitution shall be construed to deny to the resi- 
dents thereof the right to determine for themselves the manner in which any 
such school, institution or system, is administered by such State and sub- 
division. 

Now, it is true that the first part of the proposed amendment does 
state that administrative control of the public schools shall be vested 
exclusively in the State. That is true now. The administrative con- 
trol of the public schools is vested in the State and the cities and 
counties, and that is the mere statement at the beginning of the amend- 
ment which I believe is already the law. 

But it goes further than Senator Javits pointed out. And after 
making that statement it withdraws from that administrative control 
any inhibitions that might be imposed upon it by other language or 
provisions of the Federal Constitution. 

So, it is the latter part that is the part that has the changing effect 
by removing the 14th amendment, for example, and the requirements 
of the 14th amendment, as restrictive action upon the State adminis- 
tration of schools which is now vested in them and will, after the 
amendment, be vested in them. 

Senator Krrauver. Then you do not think the use of the word “ad- 
ministrative” in line 6 of page 2 refers back to administrative control 
in line 9 on page 1, and means the same thing? 

Mr. Srus. I think you could have gotten better words than “ad- 
ministrative control” but looking at the full intent of it as the Court 
would do, I think it meant the choice of methods of either maintain- 
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ing or not maintaining separate school systems or no schools—would 
be a pure matter for the States and that no Federal court would have 
a right to interfere with it because of a violation of the 14th amend. 
ment. That is what the amendment is designed to accomplish. | 
think it could be construed to accomplish that if it is passed. 
Senator Krerauver. He made the point that in any event the Court 
would lean over backward to try to construe the amendment in line 
with the expressed intention of the sponsor. 

Mr. Sims. That’s right. 

Senator Keravver. You have already stated your view, but is there 
any question in your mind as to how far back in time this amendment 
would take us ? 

Mr. Stmus. No question whatever in my mind. Of course, it goes 
back prior to the adoption of the 14th amendment because it removes 
the 14th amendment from its inhibiting effect upon the contrary ad- 
ministration of State schools. 

Senator Krrauver. You think it does so not only as to matters of 
race or national origin, but religion also? 

Mr. Stus. Yes, I do. I think there are a lot of people who have 
a stake in this situation other than the Negroes, the Negro race. For 
example, Catholic schools. We have some very fine Catholic schools 
in Tennessee and elsewhere, and assuming that a State was of a 
mind to do it, and amended its constitution, under this amendment, 
it can have wide reaching effects so as to interfere with minority 
groups in the field of religion as well as in the field of race. 

I think it is unwise. 

Senator Kerauver. Please explain that. I think that what you 
mean ought to be made clear in the record. 

Mr. Sims. You have to judge the wisdom of an amendment by 
assuming its abuse at the time. 

Of course, we wouldn’t need any Constitution at all, either Federal 
or State, if everybody did what they should do. 

If this amendment should pass, and a State: anywhere, South or 
North, decided that they were going to prohibit members of a certain 
religion from attending schools, they could prescribe a religious test. 
I think that would be wrong. 

I doubt if any State would do it, but the way you determine the wis- 
dom of legislation is not the wise measures which are adopted, but 
whether unwise measures could legally be adopted, because what you 
want in a Constitution is protection against unwise action and im- 
provident action at State level or any other level. 

You take, for example, and I am just thinking as you asked me the 
question, the Christian Science religion. You have the problem at 
the State level of whether or not they have a right to be protected 
against. inoculations as a medical requirement for attendance in public 
schools, and those problems have been pretty well settled. 

This opens up all of that again. 

Or teaching the Bible in public schools. 

I have heard some reference here this morning about some decisions 
on that. I believe the case was actually cited. 


Senator Keravuver. The case of McCollum v. Board of Education, 
332 U.S. 203. 
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Mr. Stus. We have a law in Tennessee which permits the teacher to 
read one verse out of the Bible without comment or construction as 
she interprets that verse, but prohibits reading the same verse more 
than once, and that has been approved, but we have lots of people who 
would like to, at the State level, impose their ideas of religion and as 
a test for admission to the public school system. And that would open 
that. I think it is an unwise step. 

I am for States rights, Senator; you know that about as well as 
anybody ; but I think it is an unwise step. 

nator Kerauver. You feel under this proposed amendment, Mr. 
Sims, that, if a State wanted to, it could prohibit Protestants, or 
Catholics or Jews from attending a public school? 

Mr. Sims. It could require a means test, a financial means test; 
it could require that you own property as a condition of admission. 
It is a Pandora’s box. It is hard enough to get along in public 
schools now with all of the problems that we have, juvenile delin- 
quency and things of that sort. It is getting pretty hard for a man 
just to live and participate in public life at any level. 

Perhaps the Senator has found that to be true more than I have. 

Senator Kerauver. Now, let me ask your interpretation of this: 
On page 2 of this resolution : 

Nothing contained in this Constitution shall be construed to deny to the 
residents thereof the right to determine for themselves the manner in which 

their schools, institutions or systems are administered by such State or sub- 
division. 

Do you understand from that that people in the States have the 
right to decide upon these matters or that subdivisions of State have 
the right? In other words, if this amendment were passed, suppose 
the subdivision of the State had decided one way 

Mr. Sims. You would have local option, if that is what you mean, 
yes. The word “residents”—of course, residents do not run the school 
systems under the machinery that we have now. The residents elect 
members of the school board or they elect some other body that elects 
members of the school board. 

But strictly construed the word “residents” in this resolution 
would mean by the expression of public sentiment of the residents 
which would mean only local option by voting for or against. 

I think it is an unfortunate choice of words. I do not think it was 
intended to mean local option, but it could be construed to mean that. 

If it does, then you could have a spotted school system, even under 
State laws where there would be compulsory integration in one place 
and compulsory segregation in another case is an adjoining county, 
or even in the same county if there are two school systems. 

Senator Kerauver. You mean each school district? 

Mr. Stms. It could determine for itself by its own residents, yes. 

I know that this was not the intent and purpose, but this would 
permit the public to vote for compulsory integration even though 
the legislature had a different view of it. 

Senator Kerauver. You mean the legislature of a State might 
decide one way, and the school district could decide another ? 

Mr. Stms. It could say that we are going to integrate and we are 
going to force the Negroes and the whites to go to school together. 
I think that it is rather farfetched to think that they would do that, 
but I think it is possible. 
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It says residents, and that means residents of any State, city, county, 
or other subdivision which would mean a school district. 

Senator Keravuver. Under this, Mr. Sims, do you think that—]J 
know this was not intended, but I think that we should look at all the 
possibilities—it would be possible in a State or district to turn the 
public schools over to parochial or religious schools? 

Mr. Sms. If you did not violate the State constitution. 

Senator Kerauver. It would be alright as far as the Federal Con- 
stitution is concerned ? 

Mr. Sts. It would be legally possible to do it if it did not violate 
the State constitution. 

Senator Kerrauver. I intended to ask Senator Javits questions 
about this, but I did not get around to it. 

He says on page 2 of his statement that, if a school principal em- 
bezzles school funds from the national bank or a teacher sells nar- 
cotics within the school, or the school board decides to teach and adyo- 
cate overthrow of the United States in the classrooms, that these 
things would not be prohibited by the Federal Constitution. 

Mr. Sms. Well, I have not given it any consideration, but it occurs 
to me offhand that he is not quite right about that. If a school teacher 
embezzles Federal funds from a bank—I oe he is talking about 
Federal subsidies for hot lunches or something of that sort, under 
the Commodities Act—I think that would still be a crime whether this 
amendment were passed or not. That is my offhand opinion. | 
think he went too far when he said that from the standpoint of that 
particular situation. 

Senator Kerauver. Anything else, Mr. Sims? 

Mr. Srus. I have nothing further. 

Senator Kerauver. Mr. Fensterwald ? 

Mr. Fensrerwap. I would like to ask one question. 

Senator Robertson stated this morning that he thought Alaska and 
Hawaii, which were admitted recently, had more control over their 
school systems than the State of Virginia. Do you feel that is true 
with respect to Tennessee ? 

Mr. Srus. I think he was not well advised in making that state- 
ment. I have not investigated that situation but before Alaska came 
in as a State it was Federal Territory, was it not? Those schools had 
been built by Federal funds or Federal trust funds and I think 
that the language was merely to guarantee that after Alaska became a 
State they would be State schools and State-owned and would not 
remain Federal institutions. That was my interpretation from 
reading the newspaper. 

Oklahoma, for example, I suppose had schools when it was Okla- 
homa Territory, and there had to be some way of defining ownership 
by the State of what had prior to that time been Federal property. 
I would assume that that was the purpose of it. 

I do not think that since the Zidelands case anyone can say that 
a special reservation contrary to the uniform application of the Con- 
stitution to other States could be made at the time the States was 
taken in, that would give them unique rights over and above the Con- 
stitution that other States did not have. 

I don’t think that is correct. 

Senator Keravuver. You believe that once they come in as a State 
they come in on equal footing. 
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Mr. Sims. That is what the Supreme Court said in the 7idelands 
case. 

Mr. Fensterwap. That is the only question I had. 

Senator Kerauver. We thank you very much. 

Mr. Fensrerwaup. Mr. Chairman, we have one further witness, 
Mrs. M. D. Leetch, who is executive secretary of the American Coali- 
tion of Patriotic Societies. 

Senator Kerauver. Let us take a short recess. 

(A short recess was taken.) 

Senator Kerauver. Our next witness is Mrs. M. D. Leetch, execu- 
tive secretary of the American Coalition of Patriotic Societies. We 
are glad to have you with us, Mrs. Leetch. Senator Talmadge sug- 
gested that you be invited to testify, and we are glad to have you. 
~ Where do you live, Mrs, Leetch ? 

Mrs. Leercu. I am a resident of the District of Columbia. 

Mr. Fensrerwacp. Mrs. Leetch, before you begin, could you tell us 
a little bit about the American Coalition ? 

Mrs. Leercn. I will be very glad to. I have just given you a list 
of our organizations for the record. 

Mr. FensTerwap. I think it would be well to include it in the 
record. 

(The list of cooperating societies is as follows :) 


SocIETIES COOPERATING WITH THE AMERICAN COALITION OF PATRIOTIC SOCIETIES, 
WASHINGTON, D.C. 


Alliance, Inc., The 

American Coalition of New York 

American Institute, The 

American Public Relations Forum, Ine. 

Americans, Inc., The 

American War Mothers 

American Women’s Legion of World Wars 

Americanism Defense League 

Associated Farmers of California, Inc. 

Associated Farmers of Richland Co., Inc. (Ohio) 

Better Government Forum 

Christian Women United 

Connecticut Volunteers 

Dames of the Loyal Legion of the United States 

Dames of the Loyal Legion of the United States, District of Columbia 
Dames of the Loyal Legion of the United States, Pennsylvania 
Daughters of America, National Council, Clara Barton Co. No. 71 
Daughters of America, National Council, Pride of Baltimore County No. 14 
Daughters of America, District of Columbia Council 

Daughters of America, New Jersey Council 

Daughters of the Revolution, National Society 

Daughters of the Revolution, New Jersey Society 

Daughters of the Revolution, New York Society 

Daughters of the Revolution, Commonwealth of Pennsylvania 
Daughters of the Revolution, Colonial Chapter 

Daughters of the Revolution, Ex-Officers Club 

Daughters of the Revolution, Lafayette Chapter 

Daughters of the Revolution, Liberty Bell Chapter 

Defenders of the American Constitution, Inc. 

Defenders of State Sovereignty and Individual Liberty, Arlington Chapter 
Descendants of the Signers of the Declaration of Independence 
Fraternal Patriotic Americans, State of Pennsylvania, Inc. 
General Society of the War of 1812 

General Society of the War of 1812, District of Columbia Division 
General Society of the War of 1812, New York Division 
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Grass Roots League, Inc. 

Junior Order United American Mechanics, New Jersey 

Junior Order United American Mechanics, New York, Inc. 

Junior Order United American Mechanics, Pennsylvania 

Ladies of the Grand Army of the Republic 

Ladies of the Grand Army of the Republic, Department of the Potomac 

Marine Corps League Auxiliary, Inc. 

Massachusetts Committees of Correspondence 

Michigan Coalition of Constitutionalists 

Military Order of the Loyal Legion of the United States, Commandery in Chiet 

Military Order of the Loyal Legion of the United States, Commandery of the 
District of Columbia 

Military Order of the Loyal Legion of the United States, Commandery of the 
State of New York 

Military Order of the Loyal Legion of the United States, Commandery of the 
State of Pennsylvania 

Military Order of the World Wars 

Minnesota Coalition of Patriotic Societies, Inc. 

National Huguenot Society, The 

National Service Star Legion, Inc. 

National Society, Colonial Dames of the XVII Century, New York State Society 

National Society, Congress of States Societies 

National Society for Constitutional Security 

National Society for Constitutional Security, Chapter I 

National Society for Constitutional Security, Chapter II 

National Society for Constitutional Security, Chapter III 

National Society, Daughters of the Union, 1861-65 

National Society, Magna Carta Dames 

National Society of New England Women 

National Society of New England Women, New York City Colony 

National Society, Patriotic Women of America, Inc. 

National Society, Patriotic Women of America, District of Columbia Council 

National Society, Patriotic Women of America, New York Council 

National Society, Sons and Daughters of the Pilgrims 

National Society, U.S. Daughters of 1812, State of New York 

National Society, Women Descendants of the Ancient and Honorable Artillery 
Company 

National Sojourners, Inc. 

National Woman’s Relief Corps 

National Women’s Relief Corps, Department of Potomac 

Naval and Military Order of the Spanish-American War, National Commandery 

Network, The 

New Jersey Coalition, Inc. 

Ohio Coalition of Patriotic Societies 

Order of Fraternal Americans, Grand Council 

Order of Independent Americans, Inc., State Council of Pennsylvania 

Order of the Founders and Patriots of America, California 

Order of the Founders and Patriots of America, District of Columbia 

Order of the Founders and Patriots of America, Massachusetts 

Order of the Founders and Patriots of America, New Jersey 

Order of the Founders and Patriots of America, New York 

Order of the Founders and Patriots of America, Rhode Island 

Order of the Three Crusades 1096-1192, Inc. (The) 

Order of Washington 

Patriotic Order Sons of America, National Camp 

Patriotic Order Sons of America, State Camp of Pennsylvania 

Rhode Island Association of Patriots 

Society of Old Plymouth Colony Descendants 

Sons and Daughters of Liberty, National Council 

Sons and Daughters of Liberty, State Council Connecticut 

Sons and Daughters of Liberty, State Council District of Columbia 

Sons and Daughters of Liberty, State Council Maryland 

Sons and Daughters of Liberty, State Council Massachusetts 

Sons and Daughters of Liberty, State Council New Hampshire 

Sons and Daughters of Liberty, State Council Pennsylvania 

Sons and Daughters of Liberty, State Council Virginia 
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Sons of the American Revolution, National Society 

Sons of the American Revolution, California Society 

Sons of the American Revolution, Empire State Society 

Sons of the American Revolution, lowa Society 

Sons of the American Revolution, New Jersey Society 

Sons of Union Veterans of the Civil War Commandery in Chief 
Sons of Union Veterans of the Civil War, Massachusetts Department 
Sovereignty Preservation Council of Delaware 

Taxpayers, Inc. , 

United States Day Committee, Inc. 

United States Flag Committee 

Wheel of Progress, The 

William Thaw Council of Americans, Inc. 

Women of Army and Navy Legion of Valor, U.S.A. 

Women’s National Defense Committee of Philadelphia 

As of March 1959. 

Mr. Fensterwawp. I wonder, Mrs. Leetch, if you are speaking in 
behalf of this whole long list? I believe there are 112 organizations 
listed. a as 

rs. LeercH. The organizations are represented by their own sen- 

- ' ry = , ae ran 
iments in the constitution of the American Coalition of Patriotic 
im 
Societies, which is in defense of the Constitution, and the three 
branches of our Government, as I stated in my prepared statement. 
My remarks are always my own. 

Mr. FenstERWALD. Could you tell us just a word? There are so 
many of these organizations, some of which are very well known and 
some not so well known. 

For example—— 

Mrs, Leercu. Civil, fraternal and patriotic men’s and women’s or- 
ganizations who have their own autonomy, adopt their own resolu- 

ions, and attend to their own business, and they are merely called 
’ . . . . Y ? . . e © 
cooperating societies of the American Coalition. 

Senator Krrauver. The American Coalition ? 

Mrs. Leercu. Cooperating. It is not a membership organization. 

. . 5 . . . . . 
They are just cooperating societies whose thinking is along very 
patriotic lines and who subscribe to the Constitution of the American 
Coalition which I have with me, if you would like to have it. 
Senator KeFavuver. That is all right; you file it, please. 
S 9 
Will you proceed, Mrs. Leetch ? 


STATEMENT OF MRS. M. D. LEETCH, EXECUTIVE SECRETARY, 
AMERICAN COALITION OF PATRIOTIC SOCIETIES 


Mrs. Leercu. I am executive secretary of the American Coalition 
of Patriotic Societies. This is a statement of a layman on the think- 
ing of many concerned Americans. My remarks are my own. 

The American Coalition was organized to help maintain and defend 
the Constitution of the United States and the integrity and func- 
tions of the three branches of Government under it. 

Now, we know, and it has been testified to in many hundreds of 
pages of official documents, that the greatest protection against the 

al takeover from within by the common enemy, international com- 
munism, is the States rights structure under the Constitution of the 
United States. 

The Negro people, by and large, are innocent tools in the division- 
ary Communist-aiding turmoil over integration versus segregation as 
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some of the most sensible and level-headed of that race have, with 
understanding, pointed out. He stands to lose his priceless freedom 
along with all Americans, if the strong States rights structure of 
our Constitution is successfully broken down and that bulwark against 
centralization swept away. Agitators have no love for the so-called 
underprivileged (all of whom are more privileged in this country 
than in any other), but use them as a means to an end, the end being 
loss of freedom for all Americans. - 

A great deal has been written about the author of “An American 
Dilemma,” used in footnote 11 by the Supreme Court as a basis for its 
1954 decision. Gunnar Myrdal, the Swedish Socialist, has no use 
for the Constitution of the United States. If his allegations against 
it were correct, the American people could properly change it through 
their legislatures if they so desired. 

Instead, apparently for political reasons, this social problem has 
been injected into the field of law where it does not belong. 

It seems to many average patriotic American citizens that the doc- 
trine established by the Supreme Court that the Constitution changes 
without any new legislation because of psychological and sociological 
theories and preferences for those theories by current Justices of the 
Court, is a dangerous one. We believe it is an infringement of the 
legal rights of the sovereign people to be governed by law; we believe 
we should stay within the framework of the law. 

It is perhaps elementary to repeat that we have a Constitution of 
delegated authority from the sovereign source. The legal right of the 
people at the local level is not only inherent in the structure of the 
Constitution, but it is spelled out as well. By giving up the judicial 
determinations that have been the cornerstone of the American sys- 
tem, the legal protection of every citizen is surrendered. 

Thus the Supreme Court itself has lessened faith and confidence in 
it as an institution to safeguard constitutional rights and has brought 
careful legal analysis of its decisions in this and numerous other cases 
declared to be against the national interest. It follows that the sov- 
ereign people are demanding remedies for the serious situation that 
confronts them as a result. Senate Joint Resolution 32 is only one 
of these. A school of legal thought prefers amending or adding 
to title 28 of the United States Code as provided in S. 1593 also in- 
troduced by Senator Talmadge. Remedies for other decisions of the 
Supreme Court are before the Senate Subcommittee on Internal Se- 
curity in response to popular demand. 

Overburdened American taxpayers, struggling under the load of 
an enormous military assessment for national defense and additional 
billions for foreign aid for the avowed purpose of Ighting commu- 
nism in this and 70 other countries, are alarmed at the course we are 
taking at home which plays into the hands of the common enemy. 
We are traveling a one-way street of American socialism, fruit of the 
same tree as communism with ever-increasing direction and control 
from Washington and from the United Nations which will inevitably 
bring about the extinction of this Republic. 

We support the principle of decentralization for survival. We sup- 
port whatever remedial measures will accomplish restoration of con- 
stitutional government. Efforts like Senate Joint Resolution 32, if 
adopted, probably should be amended to become a redefinition of exist- 
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ing constitut ional provisions with the further proviso that the amend- 
ment shall not be interpreted as weakening any other powers reserved 
to the States and to the people under the 10th amendment of the 
Constitution. 

The threat is mastery over all of our minds and over all of our lives. 
The fate of all of us and our country, is largely in your hands. Only 
through restoration of constitutional government can we hope to 
escape the tragic fate of all republics. — 

Constitutionally, legally, the sovereign people already have jurisdic- 
tion over their schools. Whether there is any advantage in making 
it crystal clear by constitutional amendment so that no court can mis- 
interpret, is something for legal minds to determine. 

We commend the effort to bring this vital situation and the problem 
that faces us to public attention and especially commend the move be- 
cause it gives decentralists the initiative. We have been too long on 
the defensive. Patriotic Americans want to do something to salvage 
what is left of constitutional government and ask your wisdom and 
statesmanship in the attempt. 

Senator Kerauver. Thank you very much, Mrs. Leetch. 

Mrs. Leercu. Without getting into a debate which I am not equipped 
to do— 

Senator Kerauver. You are nota lawyer? 

Mrs. Leercu. I am not. 

The 14th amendment, however, by any amateur’s research at the time 
certainly covered only adult rights, did it not? And it did contem- 
plate that it covered children in school, and I think to back that 
statement up would be to call attention to the irrefutable fact that 
many States, as many as 35, were concurrently establishing by sepa- 
rate but equal education in their respective school systems at the time 
of the adoption of the 14th amendment. 

Which was a much later decision, am I correct, much later decision 
which provided education to the 14th amendment. 

Senator Krerauver. The 14th amendment to the Constitution, all of 
the Constitution, applies to every person in the United States, child or 
adult. The courts have held that the protection of the Constitution 
applies to aliens within the United States. 

Mrs. Lerercu. I know that. It is a very debatable amendment and 
greatly debated but it was not drawn to affect children in school and 
the interpretation that it affected education came many years later 
at the turn of the century. 

I do not know that it makes a great deal of difference, but the point 
is that the makers had it apply, intended it to apply to the adult rights, 
voting rights, political rights, property rights, that sort of thing. 

Senator Kerauver. It is organically a part of the Constitution. 
The whole Constitution applies to everybody. 

Mrs. Leercu. This is to assure the committee that the concern is not 
only in the South but it is everywhere. It is not just in the South. 
And our concern also is for some of these advantages for our own 
white race would like to have children have some place to go. If there 
Is a choice of rights for Negro children which could be argued as 

proper, there should also be a choice of rights for white children. 

Let us not abdicate their rights in our scramble to give the Negroes 
their rights. 
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Senator Kerauver. Any questions, Mr. Fensterwald? 

Mr. Fensrerwawp. I would like to ask one very brief question: 

Are your cooperating societies all American societies ? 

Mrs. Leercu. Oh, yes. 

Mr. FeNsTterwaLp. Some of the names of them are rather unusua] 
such as the Order of the Three Crusades, and the National Society, 
Magna Carta Dames. : 

Mrs. Leercu. These are heriditary societies of the women descend- 
ants of the men who were taking part. 

Mr. Fensrerwawp. In the three crusades? 

Mrs. Lerrcu. Yes. 

Mr. Fensterwacp. How about the Network ? 

Mrs. Leercu. The Network; that is not a heriditary society, that js 
an organization with headquarters in California. It is an extremely 
patriotic group, a study group of individuals in and around Pasadena, 

Mrs. FENsTERWALD. How about the Magna Charta Dames? 

Mrs. Leercu. Hereditary. The barons of Runnemede—John’s 
barons. 

Senator Keravuver. Thank you very much, Mrs. Leetch. 

We will meet again at 10 o’clock in the morning. We stand in 
recess until 10 o’clock in the morning. 

(Whereupon, at 12:35 p.m. the hearing was recessed until 10 a.m. 
Friday, May 15, 1959.) 
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CONSTITUTIONAL AMENDMENT RESERVING STATE 
CONTROL OVER PUBLIC SCHOOLS 


FRIDAY, MAY 15, 1959 
U.S. Senate, 


SUBCOMMITTEE ON CONSTITUTIONAL AMENDMENTS, 
OF THE COMMITTEE ON THE J UDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to recess, at 10:10 a.m., in room 
9998, New Senate Office Building, Hon. Estes Kefauver (chairman of 
the subcommittee) presiding. 

Present : Senator Kefauver (presiding). 

Also present : Bernard Fensterwald, counsel; Miss Kathryn Coulter, 
lerk. 
Senator Keravuver. The committee will come to order. 

Our first witness this morning is Mr. Albert F. Metz. 

Mr. Metz is president of the American Taxpayers Association. Mr. 
Metz, will you tell us your residence. 


STATEMENT OF ALBERT F. METZ, PRESIDENT, AMERICAN 
TAXPAYERS ASSOCIATION 


Mr. Metz. My residence is Rutherford, N.J. 

Senator Kerauver. Do you want to tell us what the American Tax- 
payers Association is? es 

Mr. Merz. It is a rather old association interested largely in the 
Federal tax policies and in those things which affect Federal tax pol- 
icies. We think this is one of those issues which does affect our tax 
policy and, of course, reaches pretty far because it is a constitutional 
question itself. 

Senator Kerauver. Do you have members in various parts of the 
United States ? 

Mr. Merz. Members in various parts of the country. 

Senator Keravver. All right, sir. We will be glad to have your 
statement. 

Mr. Merz. I am Albert F. Metz, president of the American Tax- 
payers Association and appreciate very much this opportunity to 
comment on Senate Joint Resolution 32. 

I believe that Senator Talmadge’s introduction to this proposal 
will go down in history as one of the famous documents of this great 
body. I hope my remarks may add support to his statement. 

Our Nation has been known throughout its history as a melting 
pot for the end product of a citizen-alloy purged of the dross of 


group differences and dedicated to the utmost freedom in the pur- 
suit of happiness. 
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The catalyst or flux in the production of this citizen-alloy is our 
Constitution to which we all swear our support. 

One does not responsibly approach the consideration of an amend. 
ment to our Federal Constitution without thoughtfully reviewing the 
obvious intent of this great document—and further, because of its suf. 
ficiency, any amendment would only seem mandatory when poor 
understanding of its intent results in devious or mischievous mis- 
interpretation of its very obvious purposes. 

Our Constitution is recognized universally as the greatest instry- 
ment of man for a government of free and independent citizens, 

It has the eternal essence of the Golden Rule and the Ten Command- 
ments but like them, requires the self-discipline of both the individual] 
citizen and our public servants. 

Generally speaking, I would defend the following as the major 
premises of the several original States in forming the Constitution 
which are widely recognized by informed students of constitutional 
government: 

(1) The individual States were and can be sufficient unto them- 
selves 





(a) except for the hazard of foreign aggression, 

(5) except for the peaceful development of constructive and 
prosperous interstate and international relations, and 

(ce) except for major catastrophes and other such matters 
requiring joint State action. 

They set about writing a Constitution to restrict Federal Govern- 
ment to just those responsibilities. There certainly was not intended 
any forced Federal conformity in other areas of government. 

(2) The States were to be the final arbiters of the powers specifi- 
cally assigned to the Federal Government. This was not intended 
as a function of any court. 

(3) The States were to retain all other government. responsibilities. 
As a matter of fact, the preponderance of evidence definitely indicates 
that the States were quite determined that they maintain complete 
sovereignty to the greatest extent possible. 

(4) The Senate was conceived as a body to particularly represent 
State government and it would seem by inference a guardian of State 
sovereignty. 

(5) The requirements for so-called checks and balances were metic- 
ulously thought out to prevent the exercise of centralized power and 
government by mob hysteria. 

One hundred and twenty years of respect for these concepts pro- 
duced an independent, energetic, progressive, and enterprising fed- 
eration of States which set a pattern for self-government. We had 
survived a foreign invasion, crushing depressions, a bloody Civil 
War, a foreign war to prevent European tyranny in the Western 
Hemisphere and at the same time we expanded the territory and 
prosperity of our people to envious proportions. Our debt was 
nominal and our budgets were balanced—all of this while we had 
an ingrained understanding of our heritage. 

It is regrettable that from about 1910 we seem to have gradually 
lost this understanding of the bare rudiments and disciplines of our 
constitutional form of government. Both the 16th and 17th amend- 
ments were emotionally and thoughtlessly ratified although they 
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are in complete discord with the tenets expressed and implied in our 
roven constitutional philosophy. 

Senator Kerauver. What is the particular significance of the date 
1910? 

Mr. Merz. That is about the time that the 16th amendment was 
conceived. 

And I think it was the one great departure from our traditional 
thinking of constitutional government. | 

Senator Kerauver. The 16th amendment was adopted in 1913 or 
1914. 

Mr. Merz. Yes. 

Senator Keravuver. All right, sir, proceed. 

Mr. Merz. The 16th amendment destroys the concept of taxation 
by enumeration which recognizes the responsibility of each and every 
citizen. In its place it has substituted the very type of taxation 
which caused the Revolutionary War and which certainly should 
have had some constitutional limits to this Pandora’s box. The 
16th amendment is practically an exact reproduction of the most de- 
structive plank in the Marx Communist manifesto. 

The 17th amendment peculiarly sacrificed a most important check 
on unconstitutional infringement by the Federal Government. It 
provided no watch dog to supplant this necessary function for the 
benefit of the States. In the face of all history and reason, the 17th 
amendment acceded to the gradual domination of what Mr. Jefferson 
so aptly described as mob rule which is a sort of fanatic worship of 
the concept that a 51 percent majority should have the power to 
confiscate the substance of the remaining 49 percent. The State Gov- 
ernors and legislatures are certainly in the best position to select 
Senators with a dedication to State prerogatives. 

The 18th amendment attempted to interfere with morals, ethics 
and private personal preference which never have and never will be 
governed by legislation. No police force could possibly be made 
available to administer such legislation. It made us a nation of law- 
breakers and had to be revoked. 

Our Supreme Court, unfortunately subject to the good and bad 
features of political patronage, has been properly and critically cen- 
sured by the greatest legal organizations in the country. The posi- 
tions traditionally rated as the greatest rewards for highly reputed 
career jurists have not maintained the regard which has been inherent 
in those offices. As one consequence, we now have so much con- 
flicting Supreme Court interpretation of Interstate Commerce that 
no self-respecting attorney will hazard an opinion on the subject. 
This, in spite of the fact that the intent of the Constitution is most 
direct and simple in this respect. As another consequence of this 
conflict of interpretation we have seen such presumption of our 
highest Court of legislative and administrative authority as to nullify 
the Constitutional process in such areas as sedition, State law, treason, 
farm subsidy, taxation, labor and education. We have been saddled 
with law which has not been arrived at by procedures provided in 
the Constitution. 

Therefore, largely because of our deliberate although perhaps un- 
knowing departure from our traditional Constitutional purpose since 
about 1910, we have accepted the prime tenet of communism in our 
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tax policy. We have lost our identity in the frustrating and extrava- 
gant settlement of two world wars and one devastating police action, 
We have opened the doors to extreme pressures of inflation through tax 
monetary and debt policies. We subsidize special groups. We sub- 
ject social security to increasing instability every election year. We 
permit rackets to control a large portion of our citizens. Budget 
balancing is becoming a lost art in the face of confiscating huge taxes, 

A large share of the cause of this undesirable trend can be placed 
in the absorption by the Federal Government of State and loca] 
functions far beyond human possibility to cope with in addition to 
its constitutional functions. 

I briefly commented on our great melting pot. One of the prob- 
lems that has developed in this area is not of a character that can be 
settled by legislation or law. In essence it is social and must be set- 
tled voluntarily through social processes which really are the melting 
pot. Whereas 40 to 50 years ago we were well on the way toward a 
general acceptance of voluntary procedures by which racial differences 
and aims were being gradually solved, there has developed in the mean- 
time an urge on the part of some to exploit these differences and create 
sores and situations that never previously existed. We now havea 
long, difficult assignment to develop racial harmony and the prevention 
of the inclination to riotous conditions on the one hand and on the 
other having an overpowering Federal Government impose a proce- 
dure which will never be properly accepted at the point of bayonets, 

The history of the last few years should wake us up to the realiza- 
tion that social progress can only come through voluntary means. I 
am sure that the more intelligent members of all races have come to 
this conclusion. 

The one specific area in which a voluntary effort can thrive is that 
of education. Since we cannot afford violence in the development of 
public education, it is necessary that education be controlled as far 
as possible in the local area with the necessary State requirements for 
a rounded education. We certainly cannot afford the closing of 
schools—the baiting of hasty tempers—the tyrannical use of high Gov- 
ernment pressures, if we are to have a good example in that part of 
our education which requires the greatest amount of sanity and the 
greatest amount of patience and understanding. This will not come 
from the top down and must be generated and nurtured at the grass 
roots. 

I have unbounded faith in the people of every State to solve their 
own social problems in their own way. 

There is nothing but slavish conformity in the idea of Federal con- 
trol of education. It has proven a setback to the proper improvement 
of local educational requirements and responsibility. It cannot pro- 
duce a solution for morals and ethics by law. Competition for higher 
educational standards is inherently more constructive and far more 
broadening in 50 independent State systems than in any dictatorial 
single bureaucracy. 

I urge the passage of Senate Joint Resolution 32 as a reaffirmation 
of the written Constitution and its farsighted intent thereby reserving 
the responsibilities of public education to the States where they be- 
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Jong. It is fitting that the Senate sponsor such action since I believe 
it is the duty of this Chamber to preserve the Constitutional intent of 
State sovereignty. 

At least the several States are entitled to vote on this very important 
matter. ; 

Thank you, Mr. Chairman. 

Senator Kerauver. Thank you very much, Mr. Metz. I do not 
know if you are a lawyer or not. 

Mr. Merz. No, I am nota lawyer. 

Senator Kerauver. Then you have presented the matter on a broad 


8. 
po Merz. I think that is about the only capacity I have, to present 
it that way, yes. 

Senator Kerauver. And I do not suppose you want to discuss the 
details or the legal aspects. 

Mr. Merz. I have not prepared any documentation, but I would be 
glad to if you would like me to. 

Senator Keravuver. That is all right; we have your statement. 

Any questions ? 

Mr. FensteRwWALD. Just one question, Mr. Chairman. 

I noted that Mr. Metz’ statement indicated that he was, and I think 
his organization was, opposed to the 16th, 17th, and 18th amendments. 
I wondered if they were equally opposed to the 19th, 20th, and 22d, 
which have also been passed since 1910. 

Mr. Merz. There has been nothing in those three amendments of 
the nature that I speak of, viz. a change in the Constitutional concept. 
Senator Kerauver. They do not deal with matters on taxation. 

Mr. Merz. No. One is as to the matter of suffrage and the other 
is to the term of the President, isn’t it, the inauguration date and the 
term of the President. I do not think those have any bearing on the 
subject matters. 

Senator Kerauver. The two-term limitation. 

Mr. Fensrerwaup. The reason I asked, Mr. Chairman, is I could 
not see any direct connection—although there may be an indirect con- 
nection—between the 17th and 18th amendments and the subject of 
taxation. 

Mr. Merz. We think it is a trend to have more and more centraliza- 
tion of government in Washington. And it is costing the taxpayers 
too much money. 

Mr. Fensterwap. Isee. Thank you very much. 

Senator Kerauver. We thank you very much, Mr. Metz, for coming 
and being with us. 

Mr. Metz. Thank you for the opportunity, Senator. 

Mr. Fensterwatp. Our next witness, Mr. Chairman, is Brig. Gen. 
Merritt B. Curtis, U.S. Marine Corps, retired. 

Senator Krravver. I see that General Curtis is secretary and gen- 
eral counsel of the Defenders of the American Constitution, 1255 New 
Hampshire Avenue, NW., Washington, D.C. 

We are glad to have you with us, General Curtis. 


43321—59—_13 
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STATEMENT OF BRIG. GEN. MERRITT B. CURTIS, U.S. MARINE 
CORPS, RETIRED, SECRETARY AND GENERAL COUNSEL OF THE 
DEFENDERS OF THE AMERICAN CONSTITUTION, WASHINGTON, 
D.C. 


Senator Keravuver. Are youa resident of Washington, D.C. ? 

Mr. Curtis. Yes, sir, Iam. 

Senator Krravuver. I mean, this is your native home? 

Mr. Curtis. No;I ama native of California. 

Senator Kerauver. Of California. I see. 

Do you want to give us a word about the organization and member- 
ship of the Defenders of the American Constitution before you start? 

Mr. Curtis. The Defenders were organized some years ago at the 
time that the Status of Forces Treaty went into effect, and Private 
Keefe and some other men were turned over to the French author- 
ities, and later for imprisonment under that treaty. We were or- 
ganized to pursue the Keefe case to its final fulfillment; we carried 
the case through the district court, the court of appeals and up to 
the Supreme Court; we hoped but were not successful, of course, with 
the Status of Forces Treaty still in effect. 

The president of the Defenders is Lt. Gen. Pedro A. Delvalle, U.S, 
Marine Corps, retired, and Col. Eugene C. Pomeroy is the treasurer. 
Mr. David Horton, who is sitting back here now, is the chairman of 
our executive counsel. 

Senator Kerauver. Weare glad to have you with us, sir. 

Mr. Curtis. We have considerable membership; I really do not 
know just how much it is. We do not have an accurate count of mem- 
bership. 

Our organization is maintained by contributions and sales of our 
magazines which we publish. 

Senator Kerauver. What is the name of the magazine? 

Mr. Curtis. It is called Task Force. 

Senator Keravver. All right, sir. We are glad to have you here, 
You have a statement ? 

Mr. Curtis. Yes, sir. 

Mr. Chairman, I appreciate the opportunity of appearing here on 
behalf of the Defenders of the American Constitution, Inc., in op- 
position to Senate Joint Resolution 32. Let me make it clear at the 
outset, however, that it is not the spirit or intent behind this pro- 
posed constitutional amendment to which we take exception. In- 
sofar as this proposal is one designed to oppose and control the arroga- 
tions of legislative authority by the U.S. Supreme Court, we associate 
ourselves with that principle. This proposed amendment, however, is 
not an effective check on the pretensions of the Court. Our reasons 
for this position I will develop shortly. 

Mr. Chairman, the problem that faces all defenders of the United 
States Constitution today is not altogether a new one. In 1787 and in 
the years preceding, we had a bitter controversy between the advocates 
of irresponsible, unlimited powers of government on the one hand, and, 
on the other, those like Jefferson, who knew it was better to restrain 
public servants with the chains of a constitution. Today, many think 
that these protective chains have weakened and, in some instances, 
have disappeared entirely. 
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Today there is an alarming number of well-placed individuals who 
advocate and support the irresponsible and unrestrained exercise of 
usurped legislative power by a group of men who hold office under a 
life tenure and are in no degree accountable to the people. The De- 
fenders of the American Constitution look upon supporters of this 
view as constitutional apostates. The high positions held by some 
who advocate this policy, we believe to be good reason for increased 
alarm—an alarm occasioned by the ignorance of constitutional prin- 
ciples in some quarters and, in others, possible deliberate and danger- 
ous philosophies. IG oi 6 

Throughout the political history of our Nation, the Absolutists have 
long struggled to undermine the Constitution. a for example, 
the members of the New York State Legislature felt obliged to take 
a strong stand on this. They declared themselves to be unqualifiedly 
against— 
the dangerous heresy that the Constitution is to be interpreted, not by the well 
understood intentions of those who framed and of those who adopted it, but by 
what can be made out of its words by ingenious interpretation. 

Senator Kerauver. General Curtis, do you mind interruptions as 
you go along ; 

Mr. Curtis. No, indeed. 

Senator Kerauver. To what act of the New York State Legislature 
are you referring? I remember something about it, but I have for- 
gotten. ae 

Mr. Curtis. I have forgotten the exact—. It is in this autobiog- 
raphy of Martin Van Buren, and he relates the circumstances. I 
have forgotten just what occasioned the stand. 

Senator Keravuver. That is all right. You proceed, please. 

Mr. Curtis. Annual Report, 1918, American Historical Associa- 
tion, volume IT, “Autobiography of Martin Van Buren.” 

More recently, on September 9, 1958, the Virginia Commission on 
Constitutional Government, appointed by the General Assembly, that 
Commonwealth stated : 


* * * we hold that in attempting to prohibit to the States the power to operate 
separate schools, the Court usurped the amendatory power that constitutionally 
is vested in three-fourths of the States alone. In effect, the Court sought not 
merely to interpret the Constitution, but substantively to amend the Constitution, 
and this the Court had no authority to do. 


That view is in accord with the dictum of the late Chief Justice 
Hughes: 


It is not for the Supreme Court to amend the Constitution by judicial decree. 


The position of the Defenders of the American Constitution is in 
full agreement with the foregoing statement of the Virginia Commis- 
sion on Constitutional Government. The immediate problem, as we 
see it, is how to deal with bold and, thus far unchallenged, usurpa- 
tion. We do not believe that Senate Joint Resolution 32 is the proper 
remedy to deal with it. First of all, it sets forth in the Constitution 
a controversial matter that has never heretofore been the subject of 
constitutional definition. We believe that it is pernicious for that rea- 
son and that it would be a great mistake to proceed with it, for it 


would occasion much unnecessary controversy and bitterness for an 
extended period of time. 
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Senator Kerauver. Do you amplify that later on? 

Mr. Curtis. I will be glad to answer any questions on it. 

Senator Keravuver. Well, I think it best for you to finish your 
statement, and I will come back to that. 

Mr. Curtis. All right, sir. 

The most dangerous part of the proposed amendment is not in 
what it states, however, but in what it takes for granted. It surren. 
ders abjectly on the basic constitutional issue of whether an irrespon- 
sible judiciary is to be the exclusive arbiter of its own powers. Such 
a surrender is a complete abandonment of constitutional principle, As 
with any other abandonment of principle, it carries with it the seed 
of its own destruction. We look at it this way: If the Supreme Court 
can, with complete impunity, disregard the clear mandate of article 
I, section 1, of the Constitution ; if the Court can, with equal impunity, 
ignore the express language of article IT, section 1, of the Constitution; 
if they can do the same with article III, section 2; if they can hold 
office, as at present, without being duly sworn as required by article 
VI of the Constitution; if they can ignore the express language of 
the 7th, 9th, and 10th amendments; and if they can do all this, who is 
to say them “nay” if they chance upon some new provision of the 
Constitution that may not be in accord with the philosophy of the cur- 
rent sociologists and the psychologists who have now been accepted 
by the Court as “modern authority.” They may apply their newly 
instituted rule for testing constitutionality, that is to say, whether 
a law or practice is, in the opinion of the judges, “outmoded.” If 
the Supreme Court can trample under foot the existing Constitution, 
what restraint will there be upon them to make short work of any 
new amendatory provisions? The position of the Defenders of the 
American Constitution with respect to the proposed amendment under 
consideration is that the Constitution is just the way we want it. We 
do no like what is being done to it. And we want it lived up to, in its 
literal text. 

More direct remedies are available to the Congress for dealing with 
this question, remedies that are not so ponderous, cumbersome, and 
time-consuming as a constitutional amendment, and that have none of 
the objections of the proposal under consideration. One such is the 
bill proposed by the principal backer of Senate Joint Resolution 32, 
introduced by him on April 7, 1959, several months after the intro- 
duction of the proposed amendment now being considered. The De- 
fenders of the American Constitution feel that Senator Talmadge’s 
bill provides the more direct remedy, one that cannot be adversely 
interpreted by the courts, and one that the Congress has the exclu- 
sive authority, responsibility, and duty to apply. The proposed bill. 
S. 1953, would add a new section to chapter 21, title 28 of the United 
States Code, which would read as follows: 

No justice, judge or court of the United States shall have jurisdiction to hear, 
determine, or review, or to issue any writ, process, order, rule, decree, or com- 
mand with respect to, any case, controversy, or matter relating to the adminis 
tration, by any State or any political or other subdivision of any State, or any 
public school, public educational institution, or public educational system opera- 
ted by such State or subdivision. 

This bill is clearly within the congressional authority set forth in 
article III, section 2 of the Constitution. We strongly recommend 
that it be given preference over Senate Joint Resolution 32 as a much 
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better method of accomplishing the desired result—that of defending 
the American Constitution against the present danger of amendment 
bv judicial edict. i : iar 

“Senator Kerauver. Thank you, General Curtis. 

You stated, on page 2 of your statement, the last sentence: 

We believe that it is pernicious for that reason and that it would be a great 
mistake to proceed with it, for it would occasion much unnecessary controversy 
and bitterness for an extended period of time. 

To what does the word “pernicious” refer ? 

Mr. Curtis. The fact that it sets off the definite wording in the 
Constitution of this controversial subject which has never before been 
considered necessarily a part of the Constitution and universally it 
has been considered directly out of the Constitution. 

Senator Kerauver. Then as I understand it: Is it your feeling that 
the Brown v. School Board of Topeka and other cases were unconsti- 
tutional decisions, and you do not want, by constitutional amendment, 
to give recognition to the validity of those decisions. Is that the 

int ? 

Mr. Curtis. Exactly; yes, sir. 

Senator Keravuver. Is that what you meant there? 

Mr. Curtis. Yes. 

Senator Keravuver. I see. Is there anything else, General? 

Mr. Curtis. I think that covers it as far as we are concerned, 
Senator. 

Senator Kerauver. Any questions, Mr. Fensterwald? 

Mr. Fensrerwavp. I have just one question, Mr. Chairman. 

General Curtis referred at the beginning of his statement to the 
very famous statement by Thomas Jefferson, “It is better to restrain 
public servants with the chains of a constitution” ; and he went on to 
say that today many people think that these protective chains have 
been weakened and, in some instances, have disappeared entirely. 
General Curtis, do you consider the 14th amendment as one of these 
protective chains ? 

Mr. Curtis. Yes, sir. 

Mr. Fensterwap. That is the only question I have, Mr. Chairman. 

Thank you very much. 

Senator Kerauver. In other words, you believe the 14th amend- 
ment was wise ? 

Mr, Curtis. Just a minute, here. Let me look at the 14th amend- 
ment and see what I am agreeing to. Oh, yes. 

Senator Keravver. All right. Mr. Horton, do you have anything 
to add? 

Mr, Horton. I do not believe so. 


STATEMENT OF DAVID HORTON, CHAIRMAN OF THE EXECUTIVE 
COUNCIL, DEFENDERS OF THE AMERICAN CONSTITUTION 


Senator Kerauver. Did I understand you were also counsel for the 
Defenders of the American Constitution ? 

Mr. Horton. No; I am chairman of the executive council. 

Senator Kerauver. Chairman of the executive council. I see. 

Mr. Horron. I can send in the complete statement of this Van Buren 
autobiography if you would like to see it. It is a very strong, able 
presentation. 
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Senator Kerauver. What is that about? 

Mr. Horton. It came up in the New York Legislature when they 
were having a scrap over the attempted nullifications, and this was 
a rather extensive statement prepared by Martin Van Buren and sub. 
mitted to a joint committee of the New York Legislature in 1833, 
And it reverses what the committee considered to be the proper quali. 
fications for public officeholders and it ended with a resounding en. 
dorsement of General Jackson’s conduct as a public official in living 
up to these qualifications. In the process of making this endorsement 
they referred to the dangerous heresy that the Constitution is to be 
interpreted, not by the well-understood intentions of those who framed 
and those who ideneed it, but by what can be made out of its words 
by ingenious interpretation. 

Senator Krrauver. As I understand it, Mr. Van Buren was the 
Governor of New York at the time? 

Mr. Horton. No, sir, he was not. I do not recall at this particular 
time what office he held. 

Mr. Curtis. I think he was attorney general of the State of New 
York. 

Senator Kerauver. I do not know exactly what action they were 
talking about, but they were upholding Andrew Jackson for some- 
thing he did, and I am sure he must have been right about it. 

Allright. Thank you, sir. 

Mr. Horton. Thank you. 

Mr. Fensterwavp. Mr. Chairman, we have received a letter from 
the Attorney General on this subject, which I mentioned yesterday, 
and I would like your permission to have that printed in the record, 

Senator Keravuver. Without objection, it will be printed in the 
record. I saw by the press this morning it had been sent. 

(The document referred to is as follows:) 


May 14, 1959. 
Hon. Estes KEFAUVER, 
Chairman, Subcommittee on Constitutional Amendments, 
Committee on the Judiciary, 
U.S. Senate, Washington, D.C. 

DEAR SENATOR: This is in response to your request for the views of the De 
partment of Justice concerning the joint resolution (S.J. Res. 32) “Proposing an 
amendment to the Constitution of the United States reserving to the States ex- 
clusive control over public schools.” 

This joint resolution proposes a constitutional amendment which would pro 
vide that “Administrative control of any public school, public educational insti- 
tution, or public educational system operated by any State or by any political or 
other subdivision thereof, shall be vested exclusively in such State and subdi- 
vision and nothing contained in this Constitution shall be construed to deny to 
the residents thereof the right to determine for themselves the manner in which 
any such school, institution, or system is administered by such State and sub 
division.” 

Insofar as the text of the measure seeks to reserve to the States and their 
subdivisions exclusive administrative control of their public schools and public 
school systems, neither legislation nor a constitutional amendment is neces 
sary. At no time has either the Supreme Court or any agency of the Federal 
Government ever asserted any Federal right, responsibility, or disposition to par 
ticipate in the exercise of such control. Of course, such State control in this 
area, as in all others, must be exercised in accordance with the Constitution. 

However, the statement made by one of the sponsors of Senate Joint Resolt 
tion 32 at the time of its introduction indicates that the proposed amendment is 
intended really to overturn the Supreme Court decision in Brown v. Board ¢ 
Education, 347 U.S. 483, that the 14th amendment forbids racial discrimination 
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in public education. If the proposed measure were so construed, the only legal 
und on which such a decision could rest is that the measure makes inapplica- 
ple to the field of public education the guarantees of the 14th amendment to the 
Constitution. Not only would a State be free to enforce segregation in its public 
schools, but it would be under no obligation to provide “separate but equal” pub- 
lie schools for children of different races. Moreover, the guarantees embodied in 
the “due process” clause of the 14th amendment—including freedom of speech 
and freedom of religion—would be unavailable in the field of public education. 

In his state of the Union message of January 9, 1959, the President said: 

“We are making noticeable progress in the field of civil rights—we are mov- 
ing forward toward achievement of equality of opportunity for all people every- 
where in the United States. In the interest of the Nation and of each of its citi- 
gens, that progress must continue.” 

The adoption of this proposed amendment would constitute a step backward. 
The Department of Justice is strongly opposed to it. 

The Bureau of the Budget has advised that there is no objection to the sub- 
mission of this report. 

Sincerely, 
WILLIAM Rogers, Attorney General. 

Mr. Fensterwacp. In addition, I have several letters from people 
who were not able to appear at the hearings or who do not wish to 
appear, but who have requested that their statements be placed in the 
record. mm 

One of them is from Mr. Loyd Wright, of Los Angeles, who was to 
appear but who became ill. Another is from a well-known 

Senator Kerauver. Do you want to identify these people as you go 
along? Loyd Wright is who? 

Mr. Fensrerwavp. At the moment he is a private attorney in Los 
Angeles, but his most recent job with the Government was with respect 
to the Commission on Government Security. He held several Govern- 
ment posts before that, but I do not have his biography. I can sup- 
ply that. 

Senator Krrauver. As I remember it, he was the president of the 
American Bar Association. 

Mr. FensterwWA.p. I believe he was at one time, Mr. Chairman. 

Senator Kerauver. Very well. His statement will be filed. 

(The document referred to is as follows:) 





STATEMENT OF LOYD WRIGHT 


Mr. Chairman and distinguished members of the subcommittee, may I first 
be privileged to express my deep appreciation for the invitation to appear before 
you in reference to Senate Joint Resolution 32, a proposed constitutional amend- 
ment to school administration. I regret exceedingly that circumstances beyond 
my control, including illness, have made it impossible for me to appear per- 
sonally to testify and subject myself to questions. However, I am grateful for 
the suggestion of your distinguished chairman that in the event I could not 
ay appear, your distinguished body would be happy to receive a statement 

om me. 

At the outset may the record show that I submit my views as an individual 
citizen speaking on my own behalf, but sincerely believing that I bespeak the 
true convictions of a vast majority of the American people. This feeling on my 
part does not arise from conjecture or conviction that the views I hold are 
generally acceptable because I happen to hold them, but arise if it please the 
committee, from the fact that I have enjoyed the privilege the last past several 
years of extensive travel throughout the Nation, and the consequent opportu- 
nity and privilege of speaking with citizens throughout the land in the atmosphere 
of serious contemplation. 

Since the turn of the century, and more particularly in the last 30 years, there 
has been a constant erosion of our fundamental concepts of government. We 
have, I fear, succumbed to present pressures and abandoned fundamental con- 
cepts for which our forefathers gave their all. For nearly 150 years our people 
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prospered and enjoyed latitude of endeavor and freedom of governmental inter. 
ference beyond that enjoyed by any previous people in the history of the world, 
Then, for some reason our people became restive and our leaders became more 
eonscious of day to day pressures than to the necessity of dedicated steaq. 
fastness to our true philosophy of government. As a result of tinkering with 
governmental machinery and exploring the bitter fruit of socialistic ideologies 
we have seen frightening and terrible changes take place in our concepts of 
government, without following the legal steps of amending our Constitution, 

Since the advent of the direct primary and its general acceptance, I respect. 
fully submit that all too frequently servants of the people have felt compelled 
to follow rather than to lead. The success of pressure groups in prevailing upon 
our political leaders has brought about the unhappy situation where we have al] 
too many hyphenated Americans—those poor citizens who have an intervening 
loyalty and whose mental reflex no longer appraises the impact of either legisla. 
tion or legal fiat upon the good of the commonwealth, but rather appraise it 
upon the impact upon their own selfish interests. This, of course, is not q 
political characteristic, but unfortunately appears to be a fundamental change 
in the character of our people and of those who seek to be their servants, 

Gradually, we have seen the abandonment of the thought that the Federa] 
Government should only have those powers and the jurisdiction over those 
matters that the States have collectively delegated to it, and that the States 
reserved unto themselves all except expressly delegated authority on the theory 
that that Government is best that governs least and the companion principle that 
government at home is more responsive to the will of the people. Unfortunately, 
apparently irked by the restraint which previous Courts had felt necessary to 
fulfill their constitutional duty, the Supreme Court has gotten into the act. 

It is not my purpose to criticize, nor do I wish to indulge in criticism of the 
Court, notwithstanding the Court itself has throughout its glorious history 
repeatedly invited criticism of its decisions, other than to observe that it is the 
Congress as representatives of the people who are the ultimate guardians of the 
American system of government, and they and they alone are the responsitory of 
the power to make national policy and to change that policy in the light of 
changed need and conditions. It was never intended, nor can our philosophy of 
government long endure, if the legislative branch of our Government is to be 
dominated by either or both of its two companion branches. We are presently 
in a difficult plight. Great controversy has arisen because of what many believe, 
I among them, is the result of the Supreme Court setting itself up as the guardian 
and master of the legislative and executive branches of Government. 

Judge Learned Hand, perhaps the greatest living American Judge, has been 
most eloquent in advancing the thought that the Court has displayed a tendency 
to establish itself as a third and highest house of the legislative branch of our 
Government. This is not the first time in our history that a Court has miscon- 
strued the intent of the Congress, or indeed the intent of the Constitution. But 
if it has misconstrued that intent, as I believe it has, then it is proper and fitting 
as well as the sole responsibility of the legislative branch to cure such miscon- 
structions at the earliest conceivable date, else the doctrine of estoppel may be 
invoked by a construction that the Congress having had an opportunity to ap- 
praise a misconstruction and agreeing with it by lack of action, has confirmed 
what has been done. It is no less the responsibility of the Congress under such 
unhappy circumstances in dealing with the Constitution to suggest constitutional 
amendments, for there is no other recognized legal machinery to cure a deflec 
tion. 

Mr. Chairman, I would be belaboring the obvious I am sure, were I to dwell 
upon the intent of the framers of the Constitution in the area of delegated pow- 
ers. Those of you who have been honored by your fellow citizens and elected 
to the Congress to preserve, as trustees if you please, our concepts of govern- 
ment for posterity, have a better understanding of our true philosophies of gov- 
ernment than have I. It almost seems trite to observe that in the Federalist 
papers and other contemporary writings, those who were on the scene and who 
participated as architects of our government structure, clearly intended and re 
peatedly expressed the thought that the powers delegated by the Constitution 
to Federal Government were few and well defined. It was intended that the 
Federal Government should exercise its jurisdiction principally on external ob- 
jects, such as war, peace, negotiations and foreign commerce, and taxation to 
the extent necessary to fulfill its limited responsibilities. It was thought proper 
that all other powers should be reserved to the several States which briefly sum- 
marized concerned the lives, the liberties, and the properties of the people and 
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the internal order, improvement, and prosperity of the State. Included in this 
grouping was the question of education in public schools. Until recently no 
serious minded person ever considered that the centralized Government had any 
jurisdiction over the school systems of the several States. 

I heartily support the fundameutal philosophies of Senate Joint Resolution 
$2, for these reasons: 

1. If we are to put an end to, indeed if we are able to stop, our drift to- 
ward socialism or a strong centralized Government, the Congress must act 
promptly, not only in the field of education but in practically every other 
field of human endeavor in this great country of ours. 

2. It is unthinkable to me that any responsible person believes that a 
Federal Government should even remotely have a superior control over the 
policies of a public school in any of the several States, than the State, 
eounty, and the city in which the school is located. 

3. Unless the Congress by concerted action stems the tide of centraliza- 
tion, we will have abandoned our whole concept of government under which 
we and our forefathers have enjoyed privileges, liberties, and opportunities 
unparalleled in the history of the world. 

4. Strange things have transpired in the Federal Government in the last 
three decades. All too frequently accident of acquaintance or political 
achievements have been mistaken for competence in most any line of en- 
deavor that normally nonpolitical citizens spend a lifetime in becoming 
competent to handle. It is therefore an ill-conceived theory in my opinion, 
that because the appointed or elected citizen is called to Washington, that 
he, ipso facto, becomes qualified to tell the people in the community thou- 
sands of miles removed how to run its local business. Then too, unhappily, 
we have had instances where people so far removed were not responsive to 
local will and too, we have had our Hisses and others who have polluted 
our concepts of government and infiltrated ideologies and philosophies 
strange, indeed, to a people who believe in the dignity of the individual, 
the rule by law, and in Almighty God. 

I respectfully urge that legally there is no premise for any concept that runs 
contrary to the fact that schools are and should always remain the business of 
the State and of the subdivisions of the State. 

If we are to premise our acts upon that good old American attribute of reality 
and commonsense, then it would seem appropriate that we ask some of those who 
have dedicated their whole lives to the advancement of education, their view- 

int. 

Oe Frederick M. Raubinger, commissioner of education of New Jersey, in is- 
suing a warning that a current Federal grant by the U.S. Office of Education 
for a national testing program, “lets the camel’s nose into the tent’, and in- 
volved a very grave threat of Federal control. In addressing the American As- 
sociation of School Administrators at Atlantic City on February 16, 1959, he 
made these pertinent observations: 

“T affirm that national programs of testing as here defined would be harmful 
to education generally, would lead specifically to a large degree of Federal 
eontrol over the curriculum, methods of instruction, and guidance services in 
local school districts, would inevitably lead to unfair and invidious comparisons 
among States, among districts within States, and among pupils in a school, and 
could easily result in controls over pupils’ opportunities for continuing their 
education and for exercising choice in selecting an occupation. 

“The curriculum is heavily coerced when high prestige is attached to tests, 
from which it follows that federally sanctioned tests open the door for Federal 
control of or strong influence upon the curriculum. There would be the clear 
temptation to tie Federal testing with Federal aid and federally recommended 
curriculums. The full damage will thus be done. Education will be open to 
pressures of a contemporary Congress or by a few Members of Congress or by 
administrative officials who have special concerns. 

“* * * Tests alone cannot substitute for the wise and mature judgment of 
those who know children intimately as human beings and who refuse to regard 
children in terms of a series of data recorded on an IBM puncheard. 

“As for me, I have deep misgivings about those who, no matter how high their 
motives, or how solemn their assurances, assume that they and a handful of 
others, must manage the’ rest of us and our children for our own and for the 
Nation’s good. I retain the old-fashioned notion that the education of my chil- 
@ren and my neighbor’s children is a highly personal endeavor best controlled 
as close to home as possible.” 
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Like Dr. Raubinger, I too am old fashioned enough to believe that the educa. 
tion of the future citizens of this Nation is properly vested in the local com. 
munity where those in charge may be more responsive and more responsible to 
the will of the people. This of course, is in addition to the fact that any other 
course does violence to our true philsophy of government. 

As Dr. Raubinger states, I too have deep misgivings about those who, for 
whatever alleged high motives, assume that they and they alone know more about 
matters than my neighbors and I may know about those matters when they 
concern my own locality, and I will welcome the day when we have a renais- 
sance of the philosophies that made the Nation great, included in which was 
that matters of local interest should be locally handled, the converse of which 
of course, is that a centralized government avariciously grasping for more and 
more power will take over, unmindful of the expense of the unhappy plight of 
the taxpayer, but bent only upon satisfying an academic or an ideological whim, 
which, I submit, is destructive of good government. Added to this is the ever 
present influence of expediency, present wherever power is centralized, which 
is a danger that America, presently engaged in mortal battle with a godless 
ideology, can ill afford in the one avenue through which properly handled future 
citizens, properly taught, may preserve the ground that we have lost. 

Mr. Chairman and gentlemen of the subcommittee, I respectfully urge favor- 
able consideration of the vitally necessary and imperative principle contained in 
Senate Joint Resolution 32 presently before you. 

Respectfully submitted. 


Mr. Fensterwaxp. I have a letter and a statement from Mr. Hamil- 
ton A. Long. Mr. Long recently published a pamphlet called Usurp- 
ers—Foes of Free Man, which was reviewed recently in the American 
Bar Association Journal, October 1958. He requested that his letter 
and this review of his pamphlet be put in the record. 

Senator Keravver. Without objection, it will be printed. 

(The document referred to is as follows :) 


STATEMENT IN OPPOSITION TO SENATE JOINT RESOLUTION 32—PROPOSED CoNSTITU- 
TIONAL AMENDMENT RE ScHOOLS May 14, 1959 


To Senate Judiciary Committee, 

Subcommittee on Constitutional Amendments, 

Senate Office Building, Washington, D.C.: 

1. Identification.—I submit this statement as an individual citizen ; a member 
of the New York bar (since 1925, now inactive); a writer on constitutional 
subjects—for example the author of the 1957 brochure: “Usurpers—Foes of 
Free Man” (copy herewith for your information and files. It is requested that 
this statement be made a part of the record of your hearings, together with the 
attached review of the brochure from American Bar Association Journal of 
October 1958, by Judge Phelps of the Arizona Supreme Court—now its Chief 
Justice. 

2. Power over education—schools.—This power has always belonged to the 
States exclusively under the Constitution, as amended, from 1789 to this day. 
As F. D. Roosevelt admitted, in his 1930 States rights address as Governor of 
New York—and as the American people, even high school children, then knew 
to be true—the Federai Government possesses no power over : 

“The conduct of public utilities, of banks, of insurance, of business, of agri- 
culture, of education, of social welfare, and of a dozen other important features.” 
Note especially that word “education.” No amendment has been adopted 
since 1930 increasing Federal power. All false pretenses to the contrary of 
this true constitutional picture today are proved to be fraudulent by all perti- 
nent historical records, which prove the controlling intent with which the original 
Constitution and each amendment were framed and adopted. The States 
possess, therefore, as always to date, exclusive power over education, schools. 
3. All attempts by Federal officials to change the ConStitution, like all anti- 
Constitution statements and actions by them, are null and void.—This applies, 
for example, to Federal usurpation of power over all of the above-mentioned 
prohibited fields, since 1933 as to Presidents and Congress, since 1937 as to the 
Supreme Court (when it started its “reverse interpretation” policy, flouting the 
Constitution’s true meaning as to Federal power limits). For instance, the 
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Court’s 1942 decision in the Wickard case, falsely pretending that the Federal 
Government has power under the Constitution over agriculture—to the contrary 
of its 1936 decision in the Butler (“AAA”) case, was null and void, never had 
existence in the eyes of the Constitution. Likewise as to the 1954 decision 
falsely pretending that the Federal Government has power over education, 
schools—to the contrary of its earlier decisions soundly deciding the opposite. 
In the eyes of the Constitution, the status of States rights regarding schools 
js the same as before that 1954 decision was rendered by the Supreme Court 
ysurpers in an attempt to change the Constitution in defiance of the people’s 
exclusive prerogative of doing so by amendment. 

4. Any attempted amendment should refiect the true constitutional picture.— 
Any attempted remedy for this usurpation of power by the Supreme Court, and 
py collaborating lower court judges, regarding schools—seeking to make them 
respect in practice the oath of office of all officials (to support the Constitution 
only), should not misrepresent the constitutional picture. Included also, of 
course, are all other collaborating Federal officials as usurpers, notably the 
President and others in the Executive Department who seek to enforce orders 
by usurper-judges—Supreme Court or lower courts—concerning schools, un- 
constitutionally. 

5. Proposed amendments must be sound to merit approval and adoption.—Any 
ynsound amendment, if adopted, would be harmful. This includes any proposed 
amendment which misrepresents, in effect or otherwise, the true constitutional 

icture. 
= The proposed amendment (S.J. Res. 32) is unsound and should be disap- 
proved.—On its face, it pretends to be needed in order that the States may possess 
exclusive power over schools and thus falsifies the constitutional picture. It 
falsely pretends to give the States de novo this power which they now possess 
and always have possessed, as against the Federal Government. It thus plays 
into the hands of the Federal usurpers by in effect admitting that it is needed in 
order to counter the pertinent Court decisions commencing in 1954; by in effect 
admitting that those decisions have constitutional validity requiring an amend- 
ment to counter them. On its face, this proposed amendment cannot but have 
the effect of gravely misleading the people. To be sound, as to the school situ- 
ation, the amendment should be phrased so as to make clear expressly that it is 
merely defining the constitutional picture as it exists today; and why confine it 
to schools, education, instead of bringing in all the fields of power, stated in 
that Roosevelt address, over which the Federal Government is usurping power 
wholesale and has been doing so since 1933 (by gradual steps, progressively, 
over the years)? See page 74 of the brochure, concerning “remedies.” The 
amendment should be disapproved. 

HAMILTON A. Lona. 
New YorK CIry. 


{Reprinted from American Bar Association Journal, October 1958] 
USURPERS—FOES OF FREE MAN 


(By Hamilton A. Long) 


Washington said in his Farewell Address: “If in the opinion of the people, 
the distribution or modification of the constitutional powers be in any particular 
wrong, let it be corrected by an amendment in the way which the Constitution 
designates. But let there be no change by usurpation; for though this, in one 
instance, may be the instrument of good, it is the customary weapon by which 
free governments are destroyed. The precedent must always greatly overbalance 
in permanent evil any partial or transient benefit which the use itself can at 
any time yield.” 

Jefferson wrote in 1823: “* * * there is no danger I apprehend so much as 
the consolidation of our Government by the noiseless, and therefore unalarming, 
instrumentality of the Supreme Court.” 

These classical texts may be said to form the takeoff points of this brochure 
by Mr. Hamilton Long, a member of the bar of the State of New York. This 
profound constitutional study is not only intriguing and thought-provoking, 
but is supported by documented evidence which makes the conclusions of the 
author irrefutable. The brochure is extremely timely, in that it points out 
the evils of the day which are transforming the Federal Government into a gov- 
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ernment of men instead of a government of laws; into a centralized government 
of unlimited powers instead of a decentralized government with definite limiteg 
powers which the provisions of the Federal Constitution clearly indicated the 
framers intended it to be, and which the members of State conventions rati. 
fying it and the people whom they represented understood it to be. Mr. Long 
has presented a challenge to every American citizen who believes in a republican 
form of government under the Constitution and who desires to preserve our 
American way of life: Man-over-State. 

He shows beyond all reasonable doubt that the framers of the Federal Con- 
stitution intended the central government to be vested with limited powers—q 
concept never before adopted by any other people in the history of civilization 
as their governmental philosophy. His main thesis as to their intent is as fol. 
lows: The fundamental principles upon which this philosophy was conceived 
was that man was endowed with “unalienable rights”, Godgiven rights at birth 
and “that man creates government as his tools in order to secure these rights” ; 
that all governments derive their just powers from the consent of the governed, 
the people; that to preserve these rights the powers of government must be cir. 
cumscribed with definite limitations and that public officials must always be 
subservient to the will of the people; that the creature should never become the 
master of the creator. These convictions were deeply seated in the minds of the 
framers of the Federal Constitution as the result of their comprehensive 
knowledge of the history of governments in the past and of their own experi- 
ences with the tyranny of British rule under the colonial regime in America and 
oppressive measures adopted by legislatures in some of the States after 1776 
during the existence of the Confederation of States. 

From this breadth of knowledge and wealth of experience they were thor- 
oughly convinced, he says, that the safety and liberties of the people under the 
government they were forming could only be preserved by providing in the 
organic law itself for adequate curbs and safeguards against the abuse of 
power by those entrusted with its administration; that jealousy rather than 
confidence must be the polar star in forming this new government; that there 
must be both a limitation of its duties and a limitation of power to be exercised 
in performance of those duties. 

These questions, the author asserts, were thoroughly explored at that time 
and it was the fear of the people that the Constitution as originally adopted did 
not fully protect them from an unwarranted restraint of their individual liber- 
ties by the Federal Government. 

The coordinate branches of the Federal Government were designed to serve as 
checks and balances against each other and the rights reserved to the States 
and to the people were to serve as a safeguard against the encroachment of the 
Central Government upon “individual liberties” of the citizens of the various 
States. It was not enough, in the opinion of the people as expressed by their 
representatives thereafter, to create checks and balances between the coordinate 
branches of the Federal Government but if the goal uppermost in their minds, 
i.e., to keep the Government, created by them, decentralized in the future it 
must be realized, if at all, by expressly reserving to the States and to the people 
all powers of sovereignty not expressly or by necessary implication granted to 
the Central Government under the provisions of the organic law. The first 10 
amendments to the Constitution adopted soon after its ratification were de 
signed to achieve that result. 

The author declares, in substance, that so long as the Supreme Court of the 
United States adhered to the cardinal rules of interpretation of the Constitution 
and of statutory enactments a proper balance was maintained between the ex- 
ecutive, legislative, and judicial branches of the Federal Government and between 
the States and the Central Government, thus safeguarding the individual liber- 
ties of the citizens of the respective States of the Union. But when the Court 
no longer looks to the intent and purposes of the framers and adopters of the 
Constitution to determine its meaning, as it ceased to do in 1937, it aided 
usurpation of the powers reserved to the States as a check against centralization 
of power in the Federal Government which constituted the principal mechanism 
of the Constitution upon which the framers of that document relied to preserve 
to the people a definite limitation upon the powers of the Central Government. 

One certainly does not have to be either a statesman, a lawyer, a judge or an 
intellectual to observe and to realize that by the decisions of the Supreme 
Court since 1937 the powers of the Federal Government have been declared to be 
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proadened to encompass fields of activity previously disclaimed and repudiated 
py the courts and by all the leading statesmen and students of government 
for 150 years and consequently have left only a skeleton of the rights reserved 
to the people and to the States. Mr. Long, in his brochure, has made this clear 
to the American people. This is positive evidence to all of us of the processes 
of national decay and the end of individual liberties in the United States. 

The author in his review of the constitutional cases of the Court prior to 
1937, upon which the majority of the Court relied as supporting the policy of 
what he terms “reverse interpretation,” leads him to the opposite conclusion 
reached by the Court. In no instance, he declares, prior to 1937, did the Court 
expressly, deliberately, and voluntarily reverse a long line of consistent decisions 
involving the meaning of the Constitution as intended by the framers and 
adopters of that document. He states that in a few cases in which a prior 
decision was overruled, the Court was in effect choosing, of necessity, between 
what had come to be conflicting lines of decisions. In so doing it adopted one 
line of cases and overruled the other because of ‘the need of clarification. This 
action of the Court, he asserts, gave no support to its 1937 “reverse interpreta- 
tion” policy. 

The author claims that the single proceeding entitled the Legal Tender cases 
(Knox v. Lee and Parker v. Davis (79 U.S. (12 Wallace) 457 (1871))) decided 
together overruling Hepburn v. Griswold (75 U.S. (8 Wallace) 603), decided 
in 1870, really constituted the only case which lends any support whatever to 
the “reverse interpretation” policy of the Court commenced in 1937. He points 
out that Mr. Justice Strong, who wrote the opinion for the majority of the Legal 
Tender cases, explained at length that the Hepburn case was decided by a less 
number of judges than the law provided; that it was a 5-to-3 decision (due toa 
vacancy); and that the Court had not been accustomed to hearing a constitu- 
tional question in the absence of the full Court if it could be avoided. Mr. 
Justice Strong further stated that almost immediately after the Hepburn de- 
cision was handed down, the question of reconsidering it was discussed. 

A reading of the opinion in the Legal Tender cases should convince the 
reader that the Court felt reluctant to overrule the Hepburn case, as Mr. Long 
contends. It is also significant to note that in overruling the Hepburn case 
not a single member of the Court receded from his position in that case. The 
5§-to-4 opinion in the Legal Tender cases was made possible by the resignation 
of one of the Justices who held with the majority in the Hepburn case while 
his replacement and the newly appointed ninth member of the Court joined 
with the minority in the Hepburn case, thus constituting the majority in the 
Legal Tender cases. Mr. Long reminds his reader that Charles Evans Hughes, 
in his book entitled “The Supreme Court of the United States,” published in 
1928 before his reappointment to that Court as Chief Justice, criticized the Legal 
Tender cases overruling the Hepburn case the previous year, saying that it was 
destructive of the confidence of the people in the Court. 

Mr. Long says the Court’s present policy of reinterpreting the Constitution 
according to the will or whim of its members, in defiance of the consistent 
decisions of the Court for a century and a half based upon the intent of those 
who framed and ratified it, has already made a hollow shell of that document, 
to be changed again and again at will by the momentary majority of the mem- 
bers of the Court; that this policy has not only sanctioned usurpation of the 
reserved powers of the people and the States by the other two branches of the 
Federal Government, but the Court itself has become the prime usurper of those 
powers which he says has resulted in unconstitutional centralization of massive 
power in Washington in violation of the rights of the States, and of the people, 
reserved to them under the 10th amendment and has opened wide the gates to 
socialism-communism, which he asserts is impossible under a decentralized 
government. 

The unforgivable sin which Mr. Long ascribes to the Court is that by its policy 
of “reverse interpretation” it has assumed the function and is attempting to 
exercise the power to amend the Constitution of the United States, a function 
expressly reserved to the people under its provisions. It is Mr. Long’s position 
that an opinion of the Supreme Court interpreting a provision of the Constitu- 
tion is integrated into and becomes a part of the Constitution itself and that any 
different interpretation thereafter placed upon it must, to be valid, be by amend- 
ment in the manner provided in the Constitution. He contends its binding effect 
upon the Court is therefore based upon considerations more deeply rooted than 
upon the common law rule of stare decisis—which is not applicable in consti- 
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tutional law. In other words, his position is, in effect, when the Court has once 
interpreted a provision of the Constitution, based upon full exploration of the 
intent of the framers, it has exhaused its jurisdiction and power, under oyy 
constitutional system, to consider it further except to enforce it as interpreted, 
leaving any change to the amendatory process of article V. 

The Court prior to 1937 never expressly enunciated this as a principle of law 
but its history as gathered from its decisions according to Mr. Long’s research 
might well be interpreted to harmonize with his views, in which the writer of 
this review concurs after examining the authorities cited by him. 


M. T. PHELPs, 
The Supreme Court of the State of Arizona. 


Mr. Frensrerwatp. We have a letter from Mrs. Robert BE. Osth 


from Berryville, Va., and I believe she is just a private citizen, but re. 
quests that her letter be published. 

Senator Kerauver. Without objection, it will be printed. 

(The document referred to is as follows :) 


BERRYVILLE, VA., April 10, 1959, 
Hon. Estes Keravuver, 
Chairman, Subcommittee on Constitutional Amendments, Senate Committee on 
the Judiciary, Washington, D.C. 

Deak SENATOR Kerauver: As I understand your subcommittee will soon hold 
hearings on the constitutional amendment originally proposed by Senator Tal- 
madge (reserving to the States exclusive control over the public schools), I am 
writing my opinion to you in hopes that you will include my letter in the printed 
hearing. Please, also, place my name on the list to receive the hearings and 
reports. 

While I am 100 percent opposed to the Supreme Court’s ruling to integrate 
the public schools, I nevertheless cannot support Senator Talmadge’s amend- 
ment. 

In the first place, Federal interference in public school affairs is already pro- 
hibited by the i0th amendment. In the second place, therefore, this proposed 
amendment, by inference, makes school matters a constitutional matter (by 
prescribing how they shall be administered), thus modifying the 10th amend- 
ment. In the third place, it deals with a purely local matter in the social field, 
and like the prohibition amendment, does not belong in our Constitution. 

The amendment carries the implication that education, under our Constitu- 
tion, is compulsory, which it is not. Our Constitution does not contain the 
word “education,” and, in fact, specifically forbids the Federal Government 
from exercising any powers not specifically granted it by the States or the 
people. 

While I agree wholeheartedly with Senator Talmadge that something must be 
done along the line contained in his Senate speech when he proposed this amend- 
ment, I do not agree that this is the way. 

Instead, we must work at the State level to eliminate control of public edu- 
eation by such power-pressure groups as the National Education Association and 
its affiliated State groups. These organizations should be a subject of con- 
gressional investigation because of their interlocking with the United Nations 
and other organizations. The NEA seems to be able to get collectivist text- 
books into our schools so that our children are no longer learning the value of 
free enterprise. 

And last, but not least, we need a Supreme Court consisting of men familiar 
with our Constitution and who believe enough in these United States that they 
will uphold the Constitution and fight for it against those who would destroy 
this country. 

Yours very truly, 
ELIZABETH H. OstH. 
Mrs. Robert E. 


Mr. Fensterwawp. We have a letter from Mrs. J. J. McLaughlin of 
Tucson, Ariz., who is secretary to an organization known as the De- 
fenders of American Education. She has a statement for the organt- 
zation, and I would like it to be printed in the record. 

Mr. Keravver. Let it be printed in the record. 
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(The document referred to is as follows :) 


DEFENDERS OF AMERICAN EDUCATION, 
April 29, 1959. 
Hon. Estes KEFAUVER, 
Chairman, Subcommittee on Constitutional Amendment, Senate Committee on 
the Judiciary, Washington, D.C. 

Dear SENATOR KEFAUVER: I wish to protest any constitutional amendment 
which would give the Federal Government or State governments control of 
education. 

The projected plan as outlined in Senate Joint Resolution 32 is questionable. 

Inasmuch as education is a function reserved to the people and the States by 
the 10th amendment of the U.S. Constitution, Senate Joint Resolution 32 is un- 
necessary. 

We do need a survey and correction of the educational problem confronting 
our Nation, but it certainly is not more legislation. I do not doubt but that much 
of the problem is due to unconstitutional legislation in the field of education. 

The philosophy of the curriculum used in most of the schools should be 
scrutinized. 

Under the influence of the National Education Association of the United States 
and its anti-American international (universal) program, our children are de- 
prived of American education. Instead, they are trained for “democracy—a new 
social order” in most of the Nation’s schools, public, private, and parochial. 

The United States of America was established on natural law, moral order. 
If we are to perpetuate American ideals and preserve the American system of 
government, we must educate our youth to the historical background of our 
Nation. 

In most of the public schools, textbooks carrying lies and misstatements and 
deleting true facts are the only texts available to students. The reference mate- 
rial available is that of well-known Socialists, “liberals” and pro-Communists. 
In a great many instances the student is not aware of the un-American and 
anti-American ideologies and backgrounds of the authors. Upon graduating from 
most of the high schools and colleges, students are not only woefully ignorant 
of the American system, but are indoctrinated with socialism and the ideolog 
of “democracy—a new social order.” 

State control of education via a Federal constitutional amendment is not the 
solution to the educational dilemma. A return to American education is the 
first essential step. American education is the responsibility of the parents and 
the taxpayers within the community. 

Nowhere in the U.S. Constitution is the word “education” as a function of Fed- 
eral Government mentioned. Education is the sole responsibility of the parents 
and taxpayers. The jurisdiction of education is theirs and should be free of 
national and international control, dictation, or influence. Any infringement 
upon the rights of citizens in the matter of local control of education is a viola- 
tion, not only of their constitutional rights, but their God-given rights. 

I would appreciate it if the foregoing statement is included in the record of 
the hearings of the Subcommittee on Constitutional Amendments, Senate Com- 
mittee on the Judiciary. 

Very sincerely, 
EmMa M. McLAUGHIIN 
Mrs. J. J. McLaughlin, 
Chairman, Defenders of American Education. 


Mr. Fensterwavp. And last, we have a statement from Mr. J. D. 
Henderson of the American Association of Small Business, and he 
= that his statement be published in the record. 

enator Kerauver. Where is his office? 

Mr. Fensterwaup. The national headquarters are in New Orleans, 
and I have a list of regional vice presidents. 

Senator Kerauver. Yes, I know Mr. Henderson. 

a FENsTERWALD. I suggest that we publish the statement in the 
record. 

Senator Keravver. Very well; let it be printed in the record. 
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(The document referred to is as follows:) 


AMERICAN ASSOCIATION OF SMALL BUSINEss, 
New Orleans, La., May 7, 1959. 
Senator Estes KEFAUVER, 
Chairman, Senate Subcommittee on Constitutional Amendments, 
Washington, D.C. 


Dear Senator KEFAUVER: It is with sincere regret that I cannot be present 
to testify at the hearings before your committee, May 12, 1959, on the Talmadge 
amendment to the Constitution on school administration, as indicated by Senate 
Joint Resolution 32, but previous commitments prevent my doing so. 

I shall be greatly honored if you will afford me the privilege of having this 
letter, as well as the enclosure mentioned herein and attached hereto, incor. 
porated in the records of these hearings. 

I want to go on record here and now as being in favor of Senate Joint Rego. 
lution 32, as presented by Senator Herman E. Talmadge of Georgia. Senator 
Talmadge has the courage of his convictions and in introducing Senate Joint 
Resolution 32 he is doing a great service for the citizens of every sovereign 
State in the Union. 

The text of the proposed amendment, which is very short, is as follows: 

“Administrative control of any public school, public educational institution 
or public educational system operated by any State or by any political or other 
subdivision thereof, shall be vested exclusively in such State and subdivision 
and nothing contained in this Constitution shall be construed to deny to the 
residents thereof the right to determine for themselves the manner in which any 
school, institution, or system is administered by such State and subdivision.” 

$y approval of Senate Joint Resolution 32 the Congress of the United States 
can correct one of the many disastrous decisions handed down by the Supreme 
Court. I will not impose on your time to recite the number of decisions which 
are proving detrimental to the very existence of our republican form of goy- 
ernment as provided by the Constitution. I think the U.S. Senate and the 
Members of the House of Representatives should take very definite steps to 
return to the States all provisions of article 10 of the 10 original amendments 
to the Constitution, commonly called the Bill of Rights, which reads, “the 
powers not delegated to the United States by the Constitution, nor prohibited 
by it to the States, are reserved to the States respectively, or to the people.” 

Unfortunately, our Founding Fathers, when drawing up the Constitution of 
the United States, made little reference to the appointment of Justices of the 
Supreme Court of the United States. Nothing was mentioned as to the quali- 
fications of the Justices, for our Founding Fathers naturally presumed, as 
raentioned in section 2 or article 2, which specifies that Justices shall be ap 
pointed by the President, “by and with the advice and consent of the Senate,” 
that the President of the United States and the Members of the U.S. Senate 
would be qualified to see that a man with judicial experience would be appointed 
to the bench. 

In those days, the thought of whether a judge would lean to the right or to 
the left never occurred to the framers of the Constitution. Unfortunately, 
today such an attitude is very vital to the continued well-being of our republi- 
ean form of government. 

Another interesting thought which I suppose must have been running through 
the minds of the Founding Fathers, when they included section 1 of article 3 
in the U.S. Constitution and provided Justices “shall hold offices during good 
behavior, and shall at stated times receive for their services a compensation, 
which shail not be diminished during their continuance in office.” Evidently 
the Founding Fathers pictured in the future the appointment of able judges to 
the Supreme Court bench, and certainly not some people who are such poor law- 
yers that they never even made a living practicing law, and furthermore if these 
learned judges, whom we should have presiding on the Supreme Court, ever 
get too far to the left with their communistic thinking, it must be remembered 
that they are serving with the “advice and consent of the Senate.” Incidentally, 
if the Senate cannot impeach the judges, it seems to me that they could be 
removed from office by taking advantage of section 1 of article 3, and diminish 
their compensation at some date when the Court is adjourned. 

Much has been said and written about the decision of the Supreme Court on 
Monday, May 17, 1954, commonly called black Monday. I believe the enactment 
of Senate Joint Resolution 32, by Senator Talmadge of Georgia, will place the 
control of the public schools back into the hands of the people of the respective 
States of the Union. 
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The Supreme Court of the United States could reverse its decision of May 17, 
1954, just as it reversed its decision in Plessy v. Ferguson, which decision stood 
the test of time for 60 years. 

The Supreme Court of the United States has reversed its thinking regarding 
integration or segregation, if you please, by recently handing down a decision 
prohibiting white women from enrolling in universities which had previously 
confined their educational facilities to men exclusively. Now, in my opinion, 
that is fooling with one of the first laws of nature when the Supreme Court 
attempts to segregate men and women and by the same token I believe the 
Court has no right to force on colored people and white people the freedom 
of choice. God made everything, and even the Supreme Court cannot prevent 
pirds of a feather from flocking together. 

I would like to recommend that every citizen of the United States read “Nine 
Men Against America,” by Rosalie M. Gordon. At this time I am taking the 
liberty of quoting from her pamphlet. 

“On May 17, 1954, the Warren Supreme Court issued its revolutionary deci- 
sion—a unanimous one—in the school segregation cases. 

“What the Court did in that decision was not to settle the issue of segregation 
or integration of Negro and white pupils in the public schools. That is an 
jssue that will plague us for many years to come—intensified almost beyond 
reason by the Court’s decision. What the Court did do was to storm one of 
those last remaining bastions of a free people we have previously mentioned— 
the locally controlled and supported public school systems of the sovereign States. 
For by that decision the Supreme Court handed to the Central Government a 
power it had never before possessed—the power to put its grasping and omni- 
potent hand into a purely local function. If the Federal Government can tell 
the public school in your town—whether in a Northern, Southern, Western or 
Eastern State—who it shall or shall not admit, the next step is as logical as 
that winter follows fall. It will not be long before the socialist revolutionaries 
will have what they want—control by the Central Government of what to teach 
and what not to teach, how to teach it and how not to teach it in the public 
schools of America. 

“In order to bring about this revolution of totalitarian proportions, it was 
necessary for Justice Warren and his colleagues to ignore 165 years of Supreme 
Court history and a decision of the Court that had stood unchallenged for 
nearly 60 years. 

“In 1896 a case arose under the 14th amendment to the Constitution. This 
case (known as Plessy v. Ferguson) involved a State law providing for segrega- 
tion of races on railroad trains. This was the case in which the Supreme Court, 
knowing that under the Constitution it had no right to interfere in the affairs 
of the sovereign States, but also cognizant of its duty to protect the rights of 
individual citizens, established the principle of ‘separate but equal facilities.’ In 
other words, the Court declared that so long as a State provided the same facili- 
ties, even though they be physically separated, for whites and Negroes (or 
impliedly for girls and boys or men and women) it was fulfilling its duty under 
the Constitution.” 

Again quoting from the pamphlet, “Nine Men Against America” by Rosalie 
M. Gordon: 

“In any case, the ‘authorities’ to which the Chief Justice and his colleagues 
turned to justify their unlawful decision are almost beyond belief. One of 
them was a so-called social science expert employed by the NAACP—the 
principal plaintiff which brought the cases before the Court. Another was a 
leading exponent of progressive or ‘modern’ education who has been cited by a 
congressional committee as having been connected with at least 10 Communist- 
front organizations. Still another is a sociologist who has 18 Communist-front 
connections to his credit. First and foremost among the Court’s ‘authorities’ 
was a book compiled and partly written by a Swedish Socialist. He had no 
knowledge whatever of race problems in America. He was brought over here 
and given a grant by the Carnegie Foundation to produce a book on the subject. 
Being a Socialist his contempt for the American Constitution is complete. He 
called it ‘impractical and unsuited to modern conditions’ and said its adoption 
was ‘merely a plot against the common people.’ This Swedish Socialist had 16 
collaborators who contributed 272 articles and portions of his book. Every one 
of these 16 had Communist-front affiliations. He subsequently wound up in the 
United Nations, but even that body of outright and hooded leftists couldn’t 
stomach his acceptance of Communist statistics and he had to resign. 
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These, then were the ‘authorities’ used by the Supreme Court to overturn 165 
years of American constitutional law.” 
In order to give you and the members of your committee an opportunity to 
understand the thinking of some of our citizens who live in Northern States, | 
have taken the liberty of attaching hereto page 10 (the editorial page) of the 
Times-Picayune, New Orleans, La., Saturday, February 21, 1959, and call your 
particulur attention to “The D.D.E.: Letter About Little Rock, New Englander 
Carleton Putnam writes on Frankfurter opinion.” I request that this letter from 
Carleton Putnam also be incorporated in the record of these hearings as a part of 
my letter to you, Senator Kefauver. 
In closing, I wish to express to you and other Senators composing your sub. 
committee my thanks for your cooperation in having this communication jp. 
corporated in the hearing as indicating my approval of Senate Joint Resolution 
32. Some of the members of your committee, like yourself, I have known for a 
number of years and this also adds to my regret that I cannot be present to give 
my statement in person. 
I send you, the other Senators on your committee, and the members of the 
committee staff all good wishes, and I look forward to the pleasure of Seeing 
you soon. 
Yours for keeping small business in business, and 
Very sincerely, 

J. D. HENDERSON, 
National Managing Director. 


Mr. Fensterwaup. We have now heard from every witness who has 
requested to be heard from and we have put in the record all statements 
which have been requested. 

I might suggest that we close the hearings at this point but leave 
the record open for a week for any additional statements which might 
be sent. 

Senator Kerauver. One or two Senators have indicated that they 
may want to appear and make a statement before the committee. [ 
would like to afford them that opportunity if they wish. We will 
close the hearing except as to any Members of the Senate who wish to 
be heard early next week, and hold the record open after that time for 
10 days for any additional statements. 

Mr. Fensterwawp. Should we, say, close the record on May 25 or 
June 1 or whatever date? 

Senator Keravuver. Let’s say on June 1. 

That is all at this time, and the committee will stand in recess sub 
ject to the call of the Chair. 

(Whereupon, at 10:50 a.m., the hearing was adjourned.) 
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CONSTITUTIONAL AMENDMENT RESERVING STATE 
CONTROL OVER PUBLIC SCHOOLS 


THURSDAY, MAY 21, 1959 


U.S. SENATE, SUBCOMMITTEE ON 
CoNnsTITUTIONAL AMENDMENTS OF THE 
CoMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to recess, at 2:30 p.m., in room 
9300, New Senate Office Building, Hon. Estes Kefauver (chairman of 
the subcommittee) presiding. 

Present : Senator Kefauver. 

Also present: Bernard Fensterwald, counsel. 

Senator Kerauver. The committee will come to order. 

The committee is delighted to have the views of a very distin- 
guished Member of the U.S. Senate, a former judge, a man in whom 
the chairman has a great deal of confidence, and for whom he has a 
great deal of respect. 


STATEMENT OF HON. JOHN STENNIS, A U.S. SENATOR FROM THE 
STATE OF MISSISSIPPI 


Senator Stennis. Thank you very much, Mr. Chairmar, [!t is cer- 
tainly a great privilege for me to come here before you today and 
discuss this very, very grave problem. 

I want especially to express my appreciation to you for your meet- 
ing at this particular time for me to discuss the Talmadge resolution, 
Senate Joint Resolution 32, relating to the administration of public 
schools, which reads as follows: 


Resolved by the Senate and House of Representatives of the United States 
of America in Congress assembled (two-thirds of each House concurring 
therein), That the following article is proposed as an amendment to the Con- 
stitution of the United States, which shall be valid to all intents and purposes 
as a part of the Constitution when ratified by the legislatures of three-fourths 
of the several States: 

“ARTICLE— 


“Administrative control of any public school, public educational institution, 
or public educational system operated by any State or by any political or other 
subdivision thereof, shall be vested exclusively in such State and subdivision and 
nothing contained in this Constitution shall be construed to deny to the residents 
thereof the right to determine for themselves the manner in which any such 
school, institution, or system is administered by such State and subdivision.” 


Senator Stennis. The purpose of this amendment is to preserve 
forever local control of our public school system. The issue being 
considered today is broader than the issue of segregation. It is 
broader than the legalistic discussions of the scope of the 14th amend- 
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ment. The principle underlying this resolution is more important 
than the school discussions of 1954 and subsequent judicial pronounce- 
ments. It is more important than any question of whether such a 
decision is “the law of the land.” 

Administration of public schools at the local level is the heart of 
success of our public school system. The question of control relates, 
not only to States rights and individual rights, but also to communit 
rights, for the building up of our general educational system through 
the country. 

The question of administrative control is not limited to qualifica- 
tions of students. It includes control of standards of achievement for 
academic work and for teachers’ qualifications. It embraces contro] 
of the curriculums and the selection of textbooks. 

Every local community has local problems peculiar to that com- 
munity. A flexible school system within the framework of State laws 
establishing standards is necessary if a community school is to fulfill 
the needs of that community. 

The very thought of dictation of our whole educational system from 
Washington is abhorrent to us all. I have never heard a responsible 
American advocate Federal control of public education throughout 
the country. Yet, there are many developments in government that 
are leading us toward this wholly undesirable goal. 

The first is where the Court in 1954 uprooted established principles, 

dating back to 1896, and extended the scope of the 14th amendment to 

administration of schools. In discussing this case, it should be borne 

in mind that Plessy v. Ferguson, decided in 1896, dealt with inter- 

state commerce—transportation—a field of legislative power ex- 

pressly delegated to the Federal Government in the Constitution. 

There was no such delegation of Federal power to the Federal Gov- 

ernment in the field of education and, indeed, every act of Congress, 

both before and after the 1954 decision, has indicated a consistent and 

unanimous intent of Congress to retain local control of public schools 

at State and local levels. Even the Alaskan and Hawatian statehood 

bills contain language which vests control of schools in these new 

States in the States forever. I raise those as good examples. Similar 

language is found in other State enabling acts. The Congress, by 

the terms of the 14th amendment, has the sole power to implement the 

terms of that amendment; yet Congress has never acted directly to 
apply that amendment’s terms to administration or control of local 

State supported schools. This legislative power has been exercised 
by the Supreme Court and idle school buildings in our troubled cities 
stand as mute testimony to the folly of their action. 

Our school system has served us well and was progressing nicely 
until the tragic decisions in the school cases were made. These de- 
cisions have had a paralyzing effect on the community spirit and 
attitude toward local schools in a very large section of the country. 
Many of my people wonder if the local school can ever again be a 
truly community institution. 

It is important that local control in all its phases be restored to the 
States and the Talmadge amendment is a constructive proposal that 
would stop the attack on all fronts. We have a diversity in our pub- 
lic school system. Some standards, unfortunately, are too low, but 
our people have shown themselves willing to make the sacrifices to: 
improve these standards. 
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Where there is such a diverse system of education and such a diffu- 
sion of authority in our educational system, brainwashing is impos- 
sible. ‘The future of liberty in the United States is no small measure 
jn independence of thought, the divergence of views, and the best 
fundamental education possible under this system of local control. 
As I have said, there is a general concern about raising the “stand- 
ards” of education. 

To the lawyer, this word “standards” has a dual meaning. The 
word may be used to define levels of achievement or it may imply the 

vernmental power to license. Existing standards of education are 
enforced at the local level through licensing and accreditation. This 
jnforcement power is carefully vested in educational groups and 
State agencies under State law. Yet there is talk about establishing 
national standards for education. In his state of the Union message 
this year, the President of the United States stated: 

As one example, consider our schools, operated under the authority of local 
communities and States. In their capacity and in their quality they conform 
to no recognizable standards. In some places facilities are simple, in others 
meager. Pay of teachers ranges between wide limits, from the adequate to 
the shameful. As would be expected, quality of teaching varies just as widely. 
But to our teachers we commit the most valuable possession of the Nation and 
of the family—our children. 

We must have teachers of competence. To obtain and hold them we need 
standards. We need a national goal. Once established I am certain that public 
opinion would compel steady progress toward its accomplishment. 

Such studies would be helpful, I believe, to government at all levels to all 
individuals. The goals so established could help us see our current problems in 
perspective. They will spur progress. 

If this power to establish and enforce standards is to be exercised 
at the national level, it would involve Federal licensing of teachers 
and accrediting individual schools. Thus we would have extreme 
centralization of education in one single move. 

Mr. Chairman, I do not think the President was fully advocating 
such a conclusive step as that when he made these remarks in his 
address. 

Senator Krravuver. At that point what specific congressional legis- 
lation was he talking about ? 

Senator Stennis. Well, that was in his state of the Union address 
this year. He was talking about his committee of outstanding citizens 
for strengthening the Nation, you see, using as an example a review of 
our educational processes. It is the same thought that has been had 
with reference to the national education program and scholarships and 
so forth. Last year we passed the bill called the National Defense 
Education Act, but that was the general field of education he was 
referring to. 

The point I was disturbed about is the trend of thinking—how far 
the thinking has already gone with reference to national standards of 
education, which could very well mean, you see, national standards 
for teachers and national standards for curriculum, and so forth. 

I remember when I was a young man, Mr. Chairman, I read an 
article and heard some discussion aboot the dangers of the nationali- 
zation of education, and I was impressed with it enough to remember 
that over my years as one connected with public life, and as I see 
this picture now, that warning has become a reality. 
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I do not mean that I am excited over any particular single event 
that has happened, but I think the great source of our strength in 
our form of government is a good, wholesome, healthy difference of 
opinion, difference of ideas, Diwcnse in ideas, that come in from 
various parts of this country, and I would want that to be the last 
thing to try to nationalize, or standardize, our national education 
system. 

I think that from a strict efficiency standpoint, we could set y 
some national standards here and increase the output of the school- 
room learning per day in some fields of effort, say the hard courses, 
We could set up standards and require them to be emphasized, and 
there would be a quick, temporary benefit that would come from 
that, we shall say. 

But I think in the long run it would be very, very dangerous and 
it would lay the groundwork for a final, centralized, one-barreled edu- 
cational program, and therefore, indirect control, at least of thought. 

We have seen the encroachment of Federal legislative authority on 
many rights of the States in recent years. In only one real important 
realm of government was State power left untouched—administrative 
control of public schools. 

In the school cases, however, the Supreme Court breached the prin- 
ciple of autonomy by injecting sociological considerations into public 
school administration. The power of the States to control locally 
State public education has been breached. The segregation question 
was the opening wedge but the principle of local control no longer re- 
mains. Now we hear talk of national standards of public educational 
systems. I believe that adoption of any such standards will inevita- 
bly lead to Federal licensing of all schoolteachers and of individual 
schools throughout the country. 

I believe the restoration of this principle of local control of our 
ublic schools is the sincere desire of thinking Americans everywhere. 
y process of discussion and debates, the submission of this resolution 
would inform the people at all levels of interest of the real questions 
involved and the principles at stake. 

Someone has pointed out in these hearings that this resolution is 
roposed by the southern Senators because it involves a special prob- 
em of our area of the country. This is true to a degree, but only toa 
degree, because the schools of the entire Nation are in jeopardy. To 
the remainder of the Nation it can certainly be said that tomorrow it 
may be your schools, your churches, or your social order that are in 
jeopardy. 

The States have built our public school system, and it has served us 
well. Federal programs have stimulated this growth; the land-grant 
college program, vocational educational program, school lunch pro- 
gram and others have greatly hastened the rate of progress. But in 
all of these, actual control of the schools has been left to the States. 

The States have been and are making a determined effort to meet 
the greatly increased demands on their educational systems. i 

I was here at some of the hearings, and it was suggested, Mr. Chair- 
man, that to pass this proposed amendment would be to take out part 
of the 14th amendment that related in any way to educational systems 
and leave all groups at the mercy of what might be the dominant au- 
thority in the State, and the illustration was made that they could 
make a religious distinction. 
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I think, though, that what the States have done, and this has not 
been a Federal question at all, what the States have uniformly done 
throughout the Nation on educational program, shows a basic, in- 
herent desire for public education. I know most of the States, as you 
know, in the South, have mandatory provisions, there shall be a public 
school of a minimum number of months. People do not want to 
seriously think about repealing those provisions. It is inherent. 

Anyway, I just got up a few figures here from my own State of 
Mississippi, a new State school improvement program for children of 
poth races, estimated to cost $144 million, which was undertaken be- 
fore the school segregation cases were decided. Tremendous progress 
has been made. 

I list there the figures as to new classrooms, new buildings, those 
approved applications, those actually under contract, and the com- 

eted classrooms and building. I would like to have that included 
in the record. 

Senator Kerauver. Yes, it may be included in the record. 

(The material referred to follows :) 























New classrooms | New buildings 
Approved Under Completed Approved Under Completed 
applications contract classrooms | applications contract buildings 
ezro... 842 1, 389 858 63 63 64 
[a 581 523 203 53 33 24 
ROE c<-<s 1, 523 1,912 1, 061 | 116 96 





Senator Stennis. This desire to improve educational conditions had 
nothing to do with segregation or integration. It was an attempt by 
the local people to meet the challenge of better education for everyone. 
The Sabie school system will attain greater heights by voluntary, 
willing effort and sacrifices at the lower level than by any Federal aid 
program with administrative strings attached. Our local people have 
shown the willingness to make the sacrifices necessary for their local 
schools. 

In my State, at least, the great moment came right after the war 
when incomes had gone up, the economy had been strengthened, there 
was more money to pay taxes with, and this was the first public pro- 
gram which was launched. 

Senator Kerauver. You mean right after World War IT? 

Senator Stennis. Did I say World War I? 

Senator Kerauver. No, you just said “after the war.” 

Senator Stennis. I meant after World War II. 

The fact that our public school system has worked so well results 
from parents’ interest in their local schools. Through the PTA and 
other groups, they have a voice in the local school program. This high 
degree of hy cooperation has built confidence in the public school 
system. 

_ People do not want their children’s education directed from Wash- 
ington. The confidence of the parents, and with it the willing spirit 
of cooperation in meeting educational needs, is the most important 
factor of our free public school system. The Federal Government 
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cannot replace that confidence. The Talmadge resolution would pre. 
serve it. 

Mr. Chairman, that resolution is nothing in the world but an affirm. 
ance of what has been the policy and what was the law until the Sy. 
preme Court, in those cases, decided to the contrary. 

You know what we are up against with reference to the enforcement 
of the present policies; you know what we are up against with refer. 
ence to the control of these matters by injunctive processes. It is just 
unthinkable, to me. 

You will remember during the Civil Rights bill debate in 1957 
the discredited title III of that bill was finally deleted—voted out— 
and the argument was made then that if it prevailed, it would not be 
long until that same feature of Government would be used in other 
fields, and sure enough, here, the recent so-called labor bill, the Ken- 
nedy-Ervin bill, that same principle there came in through an amend- 
ment, and one time it was actually voted in in the strongest possible 
language, but on more mature consideration and _ reflection, it was 
decided again that that was not really the will of the majority of the 
Senate, in just the words it was phrased, and protection was given— 
adequate protection, in my opinion—was given by a diilerent pro- 
vision. 

But it does illustrate that one step leads to another, and this matter 
in one field leads to another field. So I think the only safe, sound, 
constructive place to repose this power with reference to our school 
system, the basic administrative control of our school system, is at 
the State level. 

I believe if this matter could be fully debated, fully explained, and 
really understood at the parent level, I shall say, it would find its way 
to the approval of the great majority of the people of our country. 

Senator Krravuver. Senator Stennis, I want to thank you for a 
very well-prepared statement and an excellent presentation. 

May I ask one question, while we are discussing this matter? 

Senator Stennis. Yes, sir; ask any question you like. 

Senator Krrauver. We have had three types of testimony, roughly 
three types, about this amendment: Senator Talmadge and you and 
others supporting the amendment as it is; others, including the Attor- 
ney General, opposing the amendment; and others with a feeling that 
there should be local administrative control, but that there should be 
some application of the 14th amendment, at least insofar as to require 
schools for the different races on a separate but equal basis. 

Senator Srennis. Yes. 

Senator Keravver. Beginning with Plessy v. Ferguson, and later, 
in Gong Lum v. Rice, in 1927, with an opinion by Chief Justice Taft, 
and still later in other school cases, there was a requirement under the 
14th amendment of separate but equal school facilities. 

Senator Srennis. Yes. 

Senator Kerauver. And they would like to see some effort made 
not to take away completely the protection of the 14th amendment, 
but to have a restatement of what the law was before the Brown case 
was decided. 

Senator Stennis. Yes. 

Senator Kerauver. Do you want to make any comment about those 
different viewpoints ? 
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Senator Stennis. I had not thought of it as an effort to reframe 
the language to what the law was before this Brown case. 
But I just said there in my remarks awhile ago that the Talmadge 
amendment, in large measure, restores the situation, what had always 
been accepted as being the law before that case. 

Senator Dodd, with great sincerity, raised the question the other 
day when Senator Talmadge was testifying, if you will recall, that 
this would just take out the 14th amendment and leave groups—reli- 
gious groups, colored groups, and any other groups—without any 

rotection, and he did not want to see that happen. fer: 

To my mind, the quick answer, at least to that, is that it is so in- 
herent and so fundamental in the minds and hearts of the people, 
puilt over the decades, their desire to have public schools, that all have 
adequate public schools, that that is not a danger. 

But now, as a practical matter, to reassure the American people, it 
might be better to phrase some language that would make clear the 
very point that you raise there, that this is not going to leave anyone 
unprotected ; that the rights of all will be recognized, but that it will 
be along patterns that have been heretofore used in what has been un- 
questionably the law. é' 

So I think that deserves the utmost consideration. I had not 
thought of it in terms of language. 

Senator Kerauver. I think we might have great difficulty in get- 
ting language; it is a hard problem. 

enator Stennis. I am sure I see where it would be, but it would 
not be impossible, and it would be reassuring to people who have these 
questions come to their minds. Senator Dodd had it come to his 
mind. Something has got to be done to take the pressure off of this 
situation, Senator Kefauver. I think you realize that. I wish that 
all here would realize it as well as you do. 

I have read a great deal of Thomas Jefferson’s philosophy and his 
saying, and I remember quite well, I used to have this instilled into 
me in law school, after he left the President’s office, as you will recall, 
he went back to Virginia, a great advocate of public education. He 
formulated in his fertile brain a complete system of public education, 
and proposed it to the Virginia Legislature. 

It started with the grammer school, went on up to high school and 
on through the university. He made a real fight for it; he had advo- 
cated the subject matter before, but he put the plan before them. 

He said later, “I asked for the system and they gave me the cap- 
stone.” They gave him the university. 

But that State, in the course of time, you know, came right on in to 
be a strong advocate of the public school system, and it is in their 
constitution now in a mandatory way, in spite of all the trouble. They 
have not tried to vote it out. 

Senator Kerauver. That is right. 

Well, thank you again, Senator Stennis, 

Senator Stennis. I want to thank you again for coming over here 
and being so considerate of my problems. 

Senator Kerauver. Mr. Fensterwald, did you have any questions 
you wanted to ask ? 

Mr. FenstrerwaLp. I have one brief question, if the Senator would 
like to comment on it. This is a point that Senator Dodd requested 
me to pursue. 
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The question of Alaska and Hawaii and 10 other States has been 
raised a number of times. Senator Dodd was of the opinion that the 
acts of admission of Alaska and Hawaii and the others were subject 
to the Constitution to the 14th amendment, and to the requirement of 
equal protection of the laws; therefore, all States were admitted op 
an equal basis. 

Have you any comment as to whether Alaska and Hawaii, for ex. 
ample, have more control over their schools than the State of Missis. 
sippi has over its schools. 

Senator Stennis. According to the words in the enabling act, it 
certainly does have. » That is clear as a bell, when you just read that 
language alone. I think the language, you know, had a great mean- 
ing to it back there in the days when it was written in, “the older 
States.” It meant exactly what it said. 

Frankly, I do not see how those who drafted the enabling act for 
the admission of Alaska and Hawaii could have left it in there with 
the idea that the Constitution makes it meaningless, anyway. At the 
same time, we passed on it there. ‘Technically, I would say that, just 
as a technical proposition, if the constitutional interpretation of the 
Supreme Court is to be followed, if that is correct—and I do not 
believe that it is—but if it is to be followed, I would say it writes out 
those provisions of the new bill. 

Senator Krrauver. Senator Dodd, I think, argued, and I think the 
Attorney General in his statement took the position that these pro- 
visions for exclusive control of the schools were in these admission 
acts by virtue of the fact that they were Territories before that time, 
and the schools actually belonged to the United States. They wanted 
to make certain that the State and not the Federal Government owned 
and controlled the schools in the future. I do not know. 

Senator Stennis. Well, I do not think—my idea is that they could 
not possibly have been put in there except by oversight. I think they 
were just following some old enabling act, and it most probably hap- 
pened that way. ds not think one would have used that language 
had they been attempting to make it clear that they were transferring 
jurisdiction from territorial status to State status, you know. 

But I think that those acts clearly prove the sentiments of their 
time in this buildup, but you can argue it academically both ways, 
frankly, I think, as to what the meaning of those words is now. 

Mr. Fensrerwavp. I did not mean to be argumentative. I was 
trying to bring up the point that these acts are probably subject to 
the Constitution, as other acts of Congress are. 

Senator Stennis. That would be a reasonable interpretation if you 
want to accept the Brown decision as correct. I would say it would 
be a reasonable interpretation, but to that constitutional amendment. 

But my point is that the Oklahoma act, and all those along there, 
before this matter was controversial, showed what the people were 
thinking about and what they wanted to do about it. 

Thank you again, Mr. Chairman, and thanks to Mr. Fensterwald, 
too. 

Senator Kerauver. Thank you, Senator. 

The committee stands adjourned, subject to the call of the Chair. 

(Whereupon, at 3:02 p.m., the subcommittee adjourned subject to 
the call of the Chair.) 
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(On Monday, May 18, 1959, the subcommittee received the follow- 
ing supplemental statement by Senator Herman Talmadge:) 


(Text of supplemental statement by U.S. Senator Herman E. Talmadge, of 
Georgia, to be filed today with the Subcommittee on Constitutional Amendments 
of the Senate Committee on the Judiciary in conjunction with hearings held last 
week on Senator Talmadge’s. proposed constitutional amendment (S.J. Res. 32) 
to restore State and local control over public education. ) ; . 

In view of the line of questioning which has been followed in the interrogation 
of witnesses appearing before the Subcommittee on Constitutional Amendments 
in support of the Talmadge school amendment (S.J. Res. 32) and in order 
that the record of the hearings on the Talmadge school amendment might be 
made unmistakably clear as to the intent and purpose of its sponsors, I am sub- 
mitting this supplemental statement to set forth and emphasize the following 

ints : 
rt. The Talmadge school amendment will not invalidate, weaken or modify 
any existing provision of the Constitution of the United States, including the 
14th amendment, within the context of its language or the intent of its framers. 

2. The Talmadge school amendment will not nullify or infringe in any way 
upon any of the inalienable rights and freedoms of the citizens of the United 
States, including free exercise of religious belief, as set forth in the Constitu- 
tion of the United States and as carried forward in the constitutions of the 
respective States. 

The contention of the opponents of the Talmadge school amendment that 
it would invalidate or “hack out” a part of the 14th amendment is a further 
distortion of the distortion of the true scope and intent of that article as ini- 
tiated and perpetuated by judicial decree. 

There is preponderant historical evidence that the framers of the 14th amend- 
ment did not intend that it should apply to the field of education. Such appli- 
eatition was a judicial afterthought. 

The same 39th Congress which promulgated the 14th amendment demonstrated 
that that was its understanding of the intent of its framers by establishing 
separate schools for the races in the District of Columbia. Furthermore, of the 
87 States in existence at that time, only 5 abolished separate schools contempo- 
raneously with the ratification of that amendment and 3 of those later restored 
them. 

Therefore, the answer to the question as to where the Nation would be edu- 
eationwise should the Talmadge school amendment be submitted by Congress 
and ratified by the States is: back to the original intent of the framers of the 
14th amendment as carried forward from the intent of the framers of the Con- 
stitution and the Bill of Rights, particularly the 10th amendment, that the con- 
duct of education would be an exclusive function of State and local governments. 

On that point, it should be reiterated and reemphasized that Madison’s Jour- 
nal of the Constitutional Convention relates that during a discussion of what 
would be placed in the hands of the Federal Government and what would be 
left to the States and the people, some member asked whether the provisions 
as proposed would leave education to the States. The only discussion of the 
point, according to Madison whose accuracy has never been challenged, was an 
answer in the affirmative by the Chairman, George Washington. 

In that light it is impossible to support the thesis that any part of the body 
of or amendments to the Constitution would be invalidated, weakened or modi- 
fied as the result of the addition of the Talmadge school amendment. Any invali- 
dation or modification would be worked not upon the Constitution or its amend- 
ments but rather upon those decisions of the Federal judiciary which have no 
basis in the Constitution or its amendments. 

Nothing in the Talmadge school amendment would relieve any State of its 
obligation within the context and intent of the 14th amendment to guarantee to 
all of its citizens equal protection of the laws. It would merely assure that, 
insofar as public education ig concerned, no State could be deprived by judicial 
usurpation of its constitutional right to operate its public schools in accordance 
with the wishes of its citizens. 

The Talmadge school amendment is neither a segregation nor an integration 
measure but rather a proposal to reassert affirmatively the time-honored right 
of local people to administer their schools on the State and local levels in ac- 
cordance with local wishes, conditions and prevailing attitudes. Under it school 
patrons would be free to determine for themselves through their elected repre- 
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sentatives whether segregation, integration or median procedure would begt 

serve the interests of their children and locality. 

No one who truly believes in the American concept of local self-determination 

and government by the consent of the governed can logically disagree with the 

proposition that, as an ultimate matter, the determination of educational policy 

should rest with the parents of the children who attend each school, 

It is more than coincidence that those who argue to the contrary are the same 

individuals who would force others to comply with their personal notions of 

sociology regardless of the consequences. 

The fear has been expressed that the Talmadge school amendment wonld 

nullify present safeguards of religious freedom and separation of church and 

state. Inasmuch as the provisions of the various State constitutions in this 

regard would immediately come into play upon the incorporation of the Ta)- 

madge school amendment into the Constitution of the United States, that con- 

cern is groundless. 

However, if it is felt by the members of the subcommittee that out of an 

abundance of caution the proposed amendment should be broadened to assure 

beyond any degree of doubt that there would be no infringement upon religious 

liberty and no relaxation of the doctrine of separation of church and state under 
its terms, the addition of such clarifying language would be welcomed by its 
sponsors. 

The companion argument that adoption of the Talmadge school amendment 
would open the door to lowered standards, capricious regulations, restricted edu- 
eational opportunities and all manner of fancied racial, religious, and economic 
discrimination is a base and self-serving canard which is a gross insult to the 
intelligence, vision, aspirations, and humanity of all Americans regardless of the 
region in which they live. 

There is no responsible individual who would advocate or condone any such 
backward step in the quality or quantity of American education. All thinking 
citizens recognize that the great need of our Nation in this era of scientific and 
technological revolution is for more and better education and the extraordinary 
efforts which the citizens of the South presently are making to provide such 
education for all children of both races bespeaks eloquently and emphatically 
their sincerity and good faith in this regard. 

Rather than any curtailment or infringement of educational opportunity for 
children of either race in the South as the result of the incorporation of the 
Talmadge school amendment into the Constitution, it can be stated without 
contradiction or equivocation that the actual effect would be an acceleration of 
the present effort to improve the educational opportunity of both races to justify 
the confidence of the remainder of the Nation in giving specific constitutional 
recognition to the right of the people of the South to work out solutions to their 
problems in accordance with prevailing wishes and conditions. 

The American people will have degenerated to a sad state indeed when, as the 
opponents of the Talmadge school amendment maintain, the Supreme Court and 
its strained interpretations of the 14th amendment are the only remaining safe 
guards against inferior education in this country. 

Fortunately for the Nation, the American people do not have so low an opinion 
of their conscience, sense of justice and fair play and ability to manage their 
own affairs as do some of their detractors on the national scene. 

The contention that educational standards would be jeopardized by the adop- 
tion of the Talmadge school amendment is of itself an admission of its opponents 
that they desire absolute Federal control over all facets of education. Under 
their philosophy, the meaning of the 14th amendment could be distorted not only 
to give the Supreme Court authority to decree who shall attend what school 
but also to determine the number of teachers for each school, the amount of 
salaries they shall receive, and the scope of the curriculums and the content of 
the textbooks taught. 

There has been a concerted effort throughout the hearings to discount the sig- 
nificance of the grants of “exclusive control” over public education made by 
Congress to the last 12 States to be admitted to the Union. 

While it is granted that the Supreme Court which has substituted books on 
sociology and psychology for law books as the basis for its rulings has not passed 
on those provisions, it cannot be denied that there is no more convincing proof 
than that of the intent of Congress that the Federal Government should never 
interfere with the operation of public schools by the individual States. 
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Neither can it be denied that, inasmuch as these admission acts cannot be 
repealed by Congress, their grants of exclusive State power over schools occupy 
a status superior to that of the regular laws of the land which are repealable. 

If, as is contended by the opponents of the Talmadge school amendment, the 
Supreme Court can invalidate these solemn pledges made to sovereign States by 
the Congress of the United States then no provision of any admission act is safe 
from legal attack. 

To carry such an absurd theory to its ultimate conclusion would mean that 

person dissatisfied with the disposition of public lands granted to a State 
could, by filing a suit in a Federal court, challenge the title to all property which 
once was a part of the public domain. 

Therefore, the only reasonable conclusion as to the status of these admission 
acts is that they are at least the equivalent of treaties which, under the Consti- 
tution, are defined as the “supreme law of the land” and which, according to an 
impressive body of responsible legal opinion, under the present wording of the 
Constitution can be superior even to the provisions of that document. 

To hold that the Supreme Court of the United States can rule that the lan- 
guage of a statehood admission act means anything other than word-for-word 
what it says would be to deny that the Constitution of the United States grants 
to Congress exclusively the authority to provide for the terms of admission of 
new States to the Union. 

The Talmadge school amendment would do no more than to grant to all 50 
States the same authority over the administration of public schools that Con- 
gress already has granted to 12 individual States. 

No fair-minded person with a sense of justice could possibly object to that. 


(On Thursday, May 21, 1959, the subcommittee received the fol- 
lowing statement for the record from Senator Lister Hill of Ala- 
bama :) 


STATEMENT OF SENATOR LISTER HILL 


For the Subcommittee on Constitutional Amendments of the Senate Judiciary 
Committee in support of Senate Joint Resoluton 32, to vest exclusive admin- 
istrative control over public schools in the States and their political sub- 
divisions 


Mr. Chairman and members of the subcommittee, I deeply appreciate the 
decision of this subcommittee to hold hearings on Senate Joint Resolution 32, 
the proposed Talmadge constitutional amendment which I am privileged to co- 
sponsor along with the distinguished Senator from Georgia and seven other 
of my colleagues. 

Senate Joint Resolution 32 would add the following language as a new article 
to the Constitution of the United States: 

“Administrative control of any public school, public educational institution, 
or public educational system operated by any State or by any political or other 
subdivision thereof, shall be vested exclusively in such State and subdivision and 
nothing contained in this Constitution shall be construed to deny to the resi- 
dents thereof the right to determine for themselves the manner in which any 
such school, institution, or system is administered by such State and subdi- 
vision.” 

The Talmadge amendment would do nothing more or less than to make ex- 
plicit in the basic instrument of our Government a conviction and philosophy 
which generations of our forebears have sought to preserve as a necessary 
element of a free and democratic America. 

The amendment would give meaning and vitality in the field of public educa- 
tion to the provision which the Founding Fathers were careful to include in the 
Bill of Rights that the “powers not delegated to the United States by the 
Constitution nor prohibited by it to the States are reserved to the States, or to the 
people.” Since neither the Constitution nor any of the amendments thereto 
specifically delegate to the United States Government or prohibit to the States 
the administration and primary control of education in the public schools, it 
has been universally held that the people possess the right and obligation to 
exercise control over their public school systems through the instrumentalities 
of their State and local governments. 

As my colleagues who have preceded me before this subcommittee have so 
forcefully demonstrated, this principle has been enunciated anew on no less than 
12 occasions since 1889 in the admission of new States to the Union. The ad- 
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mission acts of the following States grant exclusive control and authority oye 
the public school systems to those States: North Dakota, South Dakota, Mon. 
tana, Washington, Idaho, Wyoming, Utah, Oklahoma, New Mexico, Arizona, 
Alaska and Hawaii. 

As recently as 1958 the 85th Congress provided in the Alaska Statehood Act 
that: “The schools and colleges provided for in this act shall forever remain 
under the exclusive control of the State or its governmental subdivisions.” 

As recently as this year the 86th Congress provided in the Hawaii Statehoog 
Act that Hawaii schools “shall forever remain under the exclusive control of 
the said State.” 

The Congress again last year affirmed the principle of the local nature of pub. 
lic schools and provided for their control on the local level when it enacted the 
National Defense Education Act, of which I was privileged to be coauthor. 
The National Defense Education Act contains the following specific language 
and declaration : 

“The Congress reaffirms the principle and declares that the States and loca} 
communities have and must retain control over and primary responsibility 
for public education.” 

With the exception of the unwarranted decision of the Supreme Court in the 
school segregation cases and the subsequent decisions of the Federal judiciary 
ordering the integration of the races in the public schools, no responsible 
agency or public official that I know of has sought to deny that the control 
and administration of the public schools is the responsibility of State and local 
authorities. On the contrary, the principle has been reaffirmed not only by a 
long series of legislative enactments approved by the President of the United 
States but also by public and private study groups and by responsible edv- 
eators and school officials throughout the land. 

The local nature of school financing and management is exemplified in the 
fact that 93.4 percent of all public school revenue and 96.4 percent of all capital 
outlay funds for public school facilities are raised on the State and local levels, 
Since it is on the State and local level that our school systems are primarily 
supported, it is only fair and just and right that our State and local officials 
be given the authority commensurate with their vital responsibilities in edu- 
cating our children. 

During this crucial hour when we are engaged in an economic, educational, 
and scientific struggle with Russian communism for the minds of the people 
of the free world and for civilization itself, we have witnessed the sad 
spectacle of the Supreme Court’s setting in motion the engine of possible de 
struction of our educational system in a large part of the country through its 
desegregation decisions. 

We have witnessed the closing of our public schools, and the other calamitous 
consequences following in the wake of attempts to impose Federal contro] of 
education. 

We who sponsor Senate Joint Resolution 32 ask only for the reaffirmation of 
the principle of local control of public education in the basic document of our 
Government, the Constitution of the United States. 

Let us all join hands in support of this wise and sound measure which would 
forever end the threat of Federal control of education. Let us support this 
amendment. that we may assure the uninterrupted instruction of all our chil- 
dren, and thus avert the terrible prospect of bringing up a generation of Amer- 
ican youth in ignorance and idleness. 

Let us settle once and for all that neither the Supreme Court nor any other 
branch of Government has the authority to take control of educational proc 
esses away from the State and local communities. 

Let us reaffirm as a part of the Constitution itself the inalienable right of 
our citizens through their State and local governments to run their own 
schools. 

By thus preserving this right and principle as sacrosanct, we shall greatly 
strengthen our America and we shall help to build an impregnable bastion of 
human liberty for an enlightened and free people. 


(The subcommittee received the following statement from the 
Honorable Kenneth A. Roberts, of Alabama :) 
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§raTEMENT OF HON. KENNETH A. Roperts, A REPRESENTATIVE IN CONGRESS F'R0M 
gHE FourtH DIsTRicT OF ALABAMA, BEFORE THE SENATE SUBCOMMITTEE ON 
CONSTITUTIONAL AMENDMENTS 


Mr. Chairman, I deeply appreciate the privilege of expressing in this manner 
my wholehearted support of the resolution introduced by the distinguished 
junior Senator from Georgia (Mr. Talmadge). 

It was a pleasure to be able to sponsor identical legislation in the House, 
This resolution, House Joint Resolution 337, now is pending before the House 
Committee on the J udiciary. 

I have long insisted that education is and ought to be under exclusive control 
of State and local authorities; and any room left under our Constitution for 
the Federal Government to usurp this authority should be removed. 

In its 1954 integration decree, the Supreme Court engaged in this sort of 
usurpation and thus set the stage for emotional pressures which are causing 
turmoil in a great section of our land. 

We are now marking the fifth anniversary of that decree, and the issue is far 
from being reconciled. 

It is my firm belief that a majority of the people in all parts of the country 
now want the control of schools removed from a judicial oligarchy and returned 
to them. Given the opportunity, the people can and will find the best manner 
in which their schools are to be administered, and they can and will solve any 
problems regarding education to their own satisfaction. 

To amend the Constitution under the terms set forth in the Talmadge amend- 
ment would lay the proper foundation for returning to the States the authority 
for administration of the public schools. 

Since our Constitution was adopted, the people have on 21 occasions found 
it expedient to the public good to amend the Constitution. 

When, as in the case of prohibition and its repeal, there is involved a socio- 
logical problem on which national opinion is divided, the people found it neces- 
sary to obtain “local option” to solve the problem. 

The integration of the races in the public schools has, in my estimation, ap- 
proached this same status. 

It is a matter of sociology, and opinion on it is divided. 

The emotional side effects accompanying this question are splitting this Nation, 
leaving in its wake discord and strife. 

Through an amendment to the Constitution, such as is proposed here, these 
collateral effects of forced school integration can be removed. 

I implore this committee to consider favorably this proposed amendment, as 
a first step toward a return to constitutional law and national harmony. 

Thank you for allowing me to make this expression. 


(From Florida the subcommittee received the following statement 
from attorney general Richard W. Ervin, and the following letter 
from Secretary of State R. A. Gray, enclosing House Memorial No. 
190 of the Florida Legislature, regular session, 1959 :) 


STATEMENT BY RicHARD W. Ervin, ATTORNEY GENERAL OF FLORIDA, TO THE SENATE 


SUBCOMMITTEE ON CONSTITUTIONAL AMENDMENTS IN RE SENATE JOINT RESO- 
LUTION 32 


Senate Joint Resolution No. 32 provides that the control of the public school 
system of each State shall be vested in the individual State and administered 
pursuant to the will of the people of each such State, and nothing in the Fed- 
eral Constitution shall be otherwise construed. 

Senate Joint Resolution No. 32 is predicated upon the judicial determina- 
tion by the Supreme Court of the United States that the “equal protection” 
clause of the 14th amendment is violated when a State law provides for the 
separation of races in its public school system, even though equal facilities 
are provided. Such judicial decision thereby extends the jurisdiction of the 
Federal courts and the Federal Government into an area heretofore determined 
to be exclusively within the control and jurisdiction of the several States. 

It is our contention in supporting Senate Journal Resolution 32 that the 
framers of the 14th amendment to the Federal Constitution never intended nor 
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contemplated that providing separate, equal facilities for persons of different 
races would be declared discriminatory and violative of the equal protection 
clause of the 14th amendment. 

It is our sincere belief that it was not the intent of the people of the Unite 
States nor of the Congress of the United States at the time of the adopion of 
the 14th amendment to limit the power of the several States to regulate ang 
control those matters which are purely State matters and which are for the 
benefit and welfare of all the people of the State, rather than for a minority 
group. 

It has not been and is not the intent of the people of the State of Florida 
to deprive any person or groups of persons of any rights in relation to pursuing 
and attaining an adequate education, and I sincerely and earnestly believe that 
the maintenance of separate and equal facilities in the public school system doeg 
not in any way divest or deprive any person of any inalienable or constitutiona) 
right nor does it in any way serve as a detriment to the educational opportuni- 
ties of any person of this State. 

The above-mentioned judicial interpretation placed upon the 14th amendment 
has served to enable the Federal Government to overstep the boundary created 
by the people of the United States by virtue of the adoption of the 10th amend. 
ment to the Federal Constitution which reserved to the several States and the 
people thereof all matters not specifically delegated to the Federal Government, 

The said decision of the U.S. Supreme Court constitutes an unlawful usurpa- 
tion of power from the legislative branch of the Government, amounting in effect 
to legislation by the judiciary branch of the Government, contrary to the consti- 
tutional concept of separation of powers and all other recognized interpretations 
of the Constitution of the United States as handed down for nearly 100 years, 

In addition to the legal controversy caused by said decision, we in Florida 
see a more immediate, local problem concerning the continued operation of our 
public school system. 

We recognize that the operation of the public school system of the State is 
necessary to good government and for the education of the citizens of the State, 
but that the public school system is subject to complex local school problems 
which are for the most part unique to the locale in which they exist. The 
geographic, economic, and social composition of the communities and political 
subdivisions of the State of Florida in which the public schools are operated 
varies throughout the State. Because of this diversity, it is illogical and 
unreasonable to attempt to apply and inflexible rule or standards of school 
policy uniformly to each community, county, or school district of the State, 

It is the earnest and sincere purpose of the people of this State to promote 
good education and order in the public schools of the State by fostering 
peaceful relationships between the races in the aftermath of the decision of the 
U.S. Supreme Court dictating school operating policy to the public school 
systems of the several States. 

The primary responsibility for evaluating, elucidating, assessing and solving 
these local school problems vests, not in the Federal Government, but in the 
local school authorities who, because of their close proximity to the local ob- 
stacles and situations, may adopt measures to meet the unique needs of their 
particular schools in a manner consistent with good governmental and den- 
ocratic principles. 

Each county board needs to be guided by flexible principles based upon 
reason, practicality and feasibility. 

At stake is the educational system of the State and the adherence to the 
fundamental concepts of individual freedom and responsibility for good gov- 
ernment vested in the people of Florida, as well as the happiness of man- 
kind which may only be accomplished by the maintenance and furtherance 
of the existing system of public school education in the State, free from the 
disrupting influences of strife, disorder and other factors which may result 
from forced integration of the races in the public schools. 

I am pleased to report that Florida is among those Southern States which 
are pursuing a positive, progressive program designed to meet the vital needs 
of the State for a more adequate and efficient educational system with the 
goal of preventing the present system from lapsing into mediocrity and an- 
tiquity and encompassing the need of the State to project itself further into 
the fields of seholastic excellence and academic achievement. Inherent within 
this plan is the continuation of the educational system as a public function 
and for the efficient support of the public school system. Implicity within this 
program is the provision for the establishment of academic units of instruc 
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tion facilities and curricula geared to meet the challenge of the neotechno- 
logical era in which the paramount objective is the establishment of a sys- 
tem of State education which may best keep within the progress of the age. 

Such a program is predicated upon the wishes of the majority of the people 
of the State that the public schools continue to be operated upon a separate 
put equal basis and that any arbitrary relocation of the races within the public 
school system would not be tolerated by the people of the State of Florida, and 
that the resulting strife, disorder and disorganization would not only be fatal to 
the ambitious program outlined herein but be fatal to public education in the 
State as a whole and have a definite overall adverse effect upon education in 
the South from which recovery would not be made for many years. 

In Florida the continued operation of school facilities for persons of different 
races will fit into the overall plan for academic excellence in the State whereby 
poth races will benefit equally and which will in turn greatly enhance the 
educational standards of the South and of the Nation. 

The disrupting influence of forcing upon the people of this State an edict 
which is not and which will not be condoned and which in our opinion is not 
properly legally within the power of the U.S. Supreme Court to enact, would 
adversely affect not only the Negro and white races of the South, but of the 
Nation as a whole as well. 

Therefore, it is our opinion that it is highly desirable to elucidate in clear 
and unmistakable terms the interpretation of the 14th amendment which the 
people of the United States desire to have placed thereon, and it is further 
felt that the Supreme Court should not be permitted to further invade the 
rights of the States, especially in the field of education. 

For the reasons enumerated herein, we support Senate Joint Resolution 32 
and sincerely believe it should be adopted as a solution to and preventive meas- 
ure for the adverse situations which are imminent in the South. 


TALLAHASSEE, FLA., June 1, 1959. 
Hon. Grorce A. SMATHERS, 
U.S. Senate, Washington, D.C. 


Deak SENATOR SMATHERS: As directed by the Florida Legislature, regular 
session 1959, I am transmitting herewith a copy of House Memorial No. 190, 
as filed in this office. 

Very truly yours, 
R. A. Gray, Secretary of State. 


SENATE COMMITTEE SUBSTITUTE FOR House MEMORIAL No. 190 


A memorial to the Congress of the United States to pass a joint resolution 
proposing an amendment to the Constitution of the United States reserving to 
the States exclusive control over public education 


Whereas on January 27, 1959, Senator Talmadge of Georgia and others intro- 
duced a joint resolution in the Senate of the United States proposing an amend- 
ment to the Constitution of the United States, reserving to the States exclusive 
control over public schools; and 

Whereas Congressman Robert L. F. Sikes, of Florida, on the 29th day of 
January 1959 introduced a joint resolution in the House of Representatives of 
the Congress of the United States, proposing an amendment to the Constitution 
of the United States, providing that the judicial powers of the United States 
shall not give the Supreme Court of the United States the power to overrule, 
modify, or change any prior decision of that Court construing the Constitution 
of the United States or an act of Congress promulgated pursuant thereto: and 

Whereas the Legislature of the State of Florida is in accord with the purpose 
and intent of these resolutions : Now, therefore, be it 

Resolwed by the Legislature of the State of Florida, That the Congress of the 
United States is requested to pass the joint resolutions known as Senate Joint 
Resolution 32 and House Joint Resolution 201 of the 86th Congress, and that the 

do move with all possible haste to adopt the said resolution and submit 
to the respective States for ratification the proposed amendment; and be it 
further 

Resolved, That copies of this memorial be dispatched to the President of the 
United States; the Vice President of the United States; to the Honorable Lyn- 
don Johnson, majority leader in the Senate of the United States ; to the Speaker 
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of the House of Representatives of the United States, and to Spessard Holland 
and George A. Smathers of Florida; and to Congressmen Robert L. F. Sikes, 
William C. Cramer, Charles E. Bennett, Sydney A. Herlong, Jr., James A. 
Haley, Dante B. Fascell, Paul G. Rogers, and D. R. (Billy) Matthews. 

Filed in Office, Secretary of State, May 25, 1959. 


(The subcommittee received the following letter and statement, 
dated May 20, 1959, from the Women’s International League for 
Peace and Freedom : ) 


WoMEN’s INTERNATIONAL LEAGUE FOR PEACE AND FREEDOM, 
Washington, D.C., May 20, 1959. 
Mr. FENSTERWALD, 
Counsel, Senate Subcommittee on Constitutional Amendments, New Senate Of- 
fice Building, Washington, D.C. 

Dear Mr. FensTeERWALD: The Women’s International League for Peace and 
Freedom would like to file a statement on Senate Joint Resolution 32, on which 
your subeommittee has recently held hearings. 

Thank you for informing us that the record is still open for filing statements 
on Senate Joint Resolution 32. I am accordingly enclosing copies of our state- 
ment. 

Sincerely yours, 
ApA WARDLAW, Office Secretary, 


STATEMENT BY THE U.S. SecTION, WOMEN’S INTERNATIONAL LEAGUE FOR PEACE 
AND FREEDOM ON SENATE JOINT RESOLUTION 32, FOR THE SENATE SUBCOMMITTEE 
ON CONSTITUTIONAL AMENDMENTS, May 20, 1959 


The Women’s International League for Peace and Freedom, U.S. section 
urgently requests that this committee refuse to report Senate Joint Resolution 
32. This proposed amendment to the Federal Constitution would permit a 
State or its political subdivisions to operate public schools as they see fit, with- 
out regard to the protection of individual or group rights afforded by the U.S. 
Constitution. It means that the entire Bill of Rights in the Constitution, for 
which we fought in establishing this Republic, can be nullified in the field of 
State-supported or operated public education. A State could operate its public 
school system without reference to those precious safeguards of due process of 
law and equal protection of law, which slowly and painstakingly have been de- 
veloped and promulgated by our highest Court for well nigh a century. 

Moreover, not only would a State be able under this resolution, if it should 
become a constitutional amendment, to exclude any person or groups of persons 
from the benefits of a public education, but it could set whatever standards it 
pleases for the privilege of receiving a public education. There will be no right 
to depend on the “due process” or “equal protection” clauses to safeguard indi- 
vidual rights. 

Furthermore, the proposed amendment presents a real danger of a State vir- 
tually suspending constitutional guarantees in any field of activity it pleases, 
merely by labeling such action “educational.” 

The far-reaching consequences of this resolution can be cataclysmic. It can 
destroy the very foundation of our democracy, which the American people have 
built into the freest citadel in the civilized world. 


(The subcommittee received two letters from Gen. U.S. Grant IT], 
which are reproduced herewith :) 


THE MILITARY ORDER OF THE LOYAL LEGION OF THE UNITED STATES, 
Washington, D.C., May 30, 1959. 
Hon. JAMES QO. EASTLAND, 
Chairman, Committee on the Judiciary, 
U.S. Senate, Washington, D.C. 

My Dear SENATOR EASTLAND: I regret very much that absence from the 
city on Civil War Centennial Commission business and an important all-day 
conference here prevented my attending the hearings of your committee on 
Senator Talmadge'’s Senate Joint Resolution 32 “Proposing an amendment to 
the Constitution of the United States reserving to the States exclusive control 
over public schools.” 
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If it is not too late, I would like to put the Military Order of the Loyal Legion 
of the United States on record as favoring the said joint resolution, which I 
was requested to do by the board of officers. 

Respectfully and sincerely yours, 4 
U.S. GRANT 3p, Commander in Chief. 


Sons or UNION VETERANS OF THE CrviL WAR, 
Washington, D.C., May 30, 1959. 
Hon. JAMES O. EASTLAND, 
Chairman, Committee on Judiciary, 
U.S. Senate, Washington, D.C. 

My Dear SENATOR EASTLAND: I regret very much that absence from the city 
on business for the Civil War Centennial Commission and an all-day conference 
here prevented my attending the hearings of your committee on Senator Tal- 
madge’s Senate Joint Resolution 32, “Proposing an amendment to the Constitu- 
tion of the United States reserving to the States exclusive control over the 
public schools.” ; 

If it is not too late, I would like to put the Sons of Union Veterans of the 
Civil War on record as favoring the said joint resolution, which I was authorized 
and requested to do by the council of administration of our order. 

Respectfully and sincerely yours, 
U. S. Grant 3p, Washington Representative. 


(The subcommittee received the following statement, dated May 25, 
1959, from Capt. John Bradley Minnick, USMC, ret. :) 


STATEMENT OF JOHN BRADLEY MINNICK OF ARLINGTON, VA., CONCERNING SENATE 
Joint RESOLUTION 32 BEFORE THE SUBCOMMITTEE ON CONSTITUTIONAL AMEND- 
MENTS OF THE COMMITTEE ON THE JUDICIARY OF THE U.S. SENATE, 86TH 
ConeREsSs, 1st SESSION 


Mr. Chairman, members of the Subcommittee on Constitutional Amendments 
of the Senate Committee on the Judiciary, I am exceedingly grateful for this 
opportunity to present my testimony in writing from my own knowledge and 
experience concerning the nature of Senate Joint Resolution 32. 

[am John Bradley Minnick of Arlington, Va. I am a public lawyer by voca- 
tion and a Sunday school teacher by avocation; but constitutional law has been 
one of my hobbies since 1929. 

Senate Joint Resolution 32 is unnecessary, premature, immature, and incom- 
plete. In short, it is in the wrong form and before the wrong subcommittee at 
this time. 

The resolution purports to propose an amendment to the Constitution in 
order to establish the basic, fixed principle of representative self-government that 
the States shall have exclusive control over their public schools. This is the 
law today. Accordingly, a constitutional amendment is unnecessary and there 
isno need for this resolution in its present form. 

The principle sought to be established by this resolution is evidenced by the 
acts of Congress admitting new States to representation in the Congress of the 
United States commencing with North and South Dakota, Montana and Wash- 
ington in 1889. It has been reenacted without change down to, through and 
including the acts to admit the States of Alaska and Hawaii on an equal footing ; 
except that in 1906 it was specifically provided in the act to admit the State of 
Oklahoma that the provisions for the benefit of the public schools should not 
be construed to prevent the establishment and maintenance of separate schools 
for white and colored children. 

A constitutional amendment is not necessary unless there is a compelling 
heed to change the rule of law. Since no change in the law is contemplated, 
there is: no sound reason for advocating a premature, immature and incomplete 
measure in the wrong form and before the wrong subcommittee. 

The resolution is premature. In essence, it is intended as a countermeasure 
with which to combat the proposed civil rights legislation pending before the 
Constitutional Rights Subcommittee. In form and substance, the resolution 
does not meet the problem because its proponents and opponents alike are seeking 
to avoid the question and are afraid to come to grips with the real issue involved. 
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The problem is racial equality. The question is whether the people who were 
not parties to the proceeding and who have not had an opportunity to be heard 
are bound by an invalid, erroneous, false and misleading opinion of the Supreme 
Court; i.e., whether an opinion of the Court based upon hearsay and the falge 
and misleading arguments advanced by the Department of Justice as a frieng 
of the Court is the law of the land within the meaning of the Supremacy Clause 
of the Constitution. 

Any resolution which does not afford a complete basis for full consideration 
and mature deliberation upon the question and issue involved is immature and 
serves to confuse rather than to clarify the rule of law. 

The resolution is immature because it affords no basis for meeting the prob- 
lem, answering the question nor coming to grips with the issue. In addition, 
the resoltition is incomplete because it does not state the whole rule of law sought 
to be reaffirmied by its sponsors. 

The rule of law involved in the problem, question and issue is evidenced by 
acts of Congress dealing with the particular problem, question and issue; and 
which were made law in pursuance of the Constitution, as amended after the 
Civil War. The laws of the United States in this regard are published and 
indexed. No lawyer, judge, justice, lawmaker nor department official can be 
heard to say he did not have knowledge and notice. 

The basic, fundamental rule of law is twofold: 

First, the States shall have exclusive control over their public schools for- 
ever, including the right to establish and maintain separate schools in public 
education. Acts to admit the new States; the false and misleading arguments 
advanced by the Department of Justice to the ccntrary, notwithstanding. 

Second, there shall be no distinction on account of race or color in public 
education provided separate schools heretofore or hereafter established shall 
be held to be a compliance if the funds are divided equitably. Third Morrill 
Act; the invalid, erroneous, false and misleading opinion of the Supreme Court 
seemingly to the contrary, notwithstanding. 

The false and misleading arguments advanced by the Department of Justice 
have so corrupted and confused the rule of law that immediate positive action 
is necessary. Accordingly, a resolution proper in form should be completed 
and matured so that the problem, question and issue may be referred back to 


the Constitutional Rights Subcommittee where the whole matter belongs. 

In witness whereof, I have set my hand this 25th day of May, 1959. 

Thank you very much for your courtesy and consideration in this matter of 
extreme public exigency. 


(The subcommittee received (through the office of Senator Tal- 
madge) the following correspondence with Mrs. L. W. Ballard of the 
National Society, United States Daughters of 1812 :) 


May 18, 1959. 
Mrs. L. W. BALLARD, 


Chairman of Resolutions, 
National Society United States Daughters of 1812, 
Washington, D.C. 


Dear Mrs. Baritarp: Senator Talmadge has referred to me a copy of resolu- 
tion No. 9 of your society, which supports Senate Joint Resolution 32. You 
may be assured that the resolution will be made a part of the printed record 
of the hearings on this resolution. 

With every best wish. 

Sincerely yours, 
BERNARD FENSTERWALD, Jr., Chief Counsel. 


U.S. SENATE, 
COMMITTEE ON AGRICULTURE AND FORESTRY, 
May 16, 1959. - 

Mrs. L. W. BALLARD, 
Chairman of Resolutions, 
National Society United States Daughters of 1812, 
Washington, D.C. 

DEAR Mrs. BALLARD: Thank you for your thoughtfulness in sending me a 


copy of the resolution of the 67th associate council of the National Society 
United States Daughters of 1812 endorsing the proposed constitutional amend- 
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ment which eight of my colleagues and I are sponsoring to restore State and 
local control over public education. 

It is most gratifying to know that we have the support of your society and 
you may be assured that we shall seek approval for our proposal in every way 

nm to us. 

“Please call on me whenever I can be of service to you or the National Society 
United States Daughters of 1812. 

With every good wish, I am 

Sincerely, 

HERMAN TALMADGE. 


RESOLUTION No. 9—STATE AND LOCAL CONTROL OF SCHOOLS 






























Whereas it seems assured that Federal aid to education will be followed by 
Federal control of local schools : Now, therefore, be it 
Resolved, That the National Society, United States Daughters of 1812, urge 

the support of Senate Joint Resolution 32, a proposed constitutional amend- 
ment to limit, administrative control of schools to State and State political 
subdivisions, introduced by Senators Talmadge, Byrd, Robertson, Johnston, Hill, 
Sparkman, Eastland, Stennis, and Long. 
Distribution : 

Senator Herman E. Talmadge, Senate Office Building. 

Senator Harry Flood Byrd, Senate Office Building. 

Senator A. Willis Robertson, Senate Office Building. 

Senator Olin D. Johnston, Senate Office Building. 

Senator Lister Hill, Senate Office Building. 

Senator John J. Sparkman, Senate Office Building. 

Senator James O. Eastland, Senate Office Building. 

Senator John 8S. Stennis, Senate Office Building. 

Senator Russell B. Long, Senate Office Building. 


(The subcommittee also received the following telegrams with re- 
quests that they be made part of the record :) 


ARLINGTON, Va., May 15, 1959. 
Senator Estes KEFAUVER, 
Senate Office Building, 
Washington, D.C.: 

I wish to urge full support be given the amendment now before your commit- 
tee submitted by Senator Herman Talmadge, of Georgia, regarding exclusive 
administrative control of public schools to the States thereof. Please make this a 
part of the records. 


Mrs. ANTOINETTE HUBBARD. 


Fatts CHurcnH, VA., May 14, 1959. 










Senator Estes KEFAUVER, 
Senate Office Building, 
Washington, D.C.: 

Am strongly in favor of Senator Herman Talmadge’s bill for amendment con- 
cerning State rights. 


MAUDE PAINE. 
ARLINGTON, VA. 


ANNAPOLIS, Mp., May 13, 1959. 
SENATE SUBCOMMITTEE ON CONSTITUTIONAL AMENDMENTS, 
Old Senate Office Building: 

Maryland petition committee for States’ rights favors Talmadge’s constitu- 
tional amendment, Senate Joint Resolution 32. Two similar amendments in- 
troduced in Maryland State Legislature in 1957 and 1959. 

Rosert L. WISEMAN, 
President, Maryland Petition. 











Jessup, Mp. 
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PLESSY v. FERGUSON. 


ERROR TO THE SUPREME COURT OF THE STATE OF LOUISIANA, 


No. 210. Argued April 18, 1896. — Decided May 18, 1896. 


The statute of Louisiana, acts of 1890, No. 111, requiring railway compa- 
nies carrying passengers in their coaches in that State, to provide equal, 
but separate, accommodations for the white and colored races, by pro- 
viding two or more passenger coaches for each passenger train, or by 
dividing the passenger coaches by a partition so as to secure separate 
accommodations; and providing that no person shall be permitted to 
occupy seats in coaches other than the ones assigned to them, on account 
of the race they belong to; and requiring the officers of the passenger 
trains to assign each passenger to the coach or compartment assigned 
for the race to which he or she belongs; and imposing fines or imprison- 
ment upon passengers insisting on going into a coach or compartment 
other than the one set aside for the race to which he or she belongs; 
and conferring upon officers of the trains power to refuse to carry on the 
train passengers refusing to occupy the coach or compartment assigned 
to them, and exempting the railway company from liability for such 
refusal, are not in conflict with the provisions either of the Thirteenth 
Amendment or of the Fourteenth Amendment to the Constitution of the 
United States. 


Tus was a petition for writs of prohibition and certiorari, 
originally filed in the Supreme Court of the State by Plessy, 
the plaintiff in error, against the Hon. John H. Ferguson, 
judge of the criminal District Court for the parish of Orleans, 
and setting forth in substance the following facts: 

That petitioner was a citizen of the United States and a 
resident of the State of Louisiana, of mixed descent, in the 
proportion of seven eighths Caucasian and one eighth African 
blood ; that the mixture of colored blood was not discernible 
in him, and that he was entitled to every recognition, right, 
privilege and immunity secured to the citizens of the United 
States of the white race by its Constitution and laws; that on 
June 7, 1892, he engaged and paid for a first class passage on 
the East Louisiana Railway from New Orleans to Covington, 
in the same State, and thereupon entered a passenger train, 
and took possession of a vacant seat in a coach where passen- 
gers of the white race were accommodated ; that such railroad 
company was incorporated by the laws ‘of Louisiana as a 
common carrier, and was not authorized to distinguish be 
tween citizens according to their race. But, notwithstanding 
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this, petitioner was required by the conductor, under penalty 
of ejection from said train and imprisonment, to vacate said 
coach and occupy another seat in a coach assigned by said 
company for persons not of the white race, and for no other 
reason than that petitioner was of the colored race; that 
upon petitioner’s refusal to comply with such order, he was, 
with the aid of a police officer, forcibly ejected from said 
coach and hurried off to and imprisoned in the parish jail of 
New. Orleans, and there held to answer a charge made by 
such officer to the effect that he was guilty of having crim- 
inally violated an act of the General Assembly of the State, 
approved July 10, 1890, in such case made and provided. 

That petitioner was subsequently brought before the re- 
corder of the city for preliminary examination and committed 
for trial to the criminal District Court for the parish of 
Orleans, where an information was filed against him in the 
matter above set forth, for a violation of the above act, which 
act the petitioner affirmed to be null and void, because in 
conflict with the Constitution of the United States; that 
petitioner interposed a plea to such information, based upon 
the unconstitutionality of the act of the General Assembly, to 
which the district attorney, on behalf of the State, filed a 
demurrer ; that, upon issue being joined upon such demurrer 
and plea, the court sustained the demurrer, overruled the plea, 
and ordered petitioner to plead over to the facts set forth in 
the information, and that, unless the judge of the said court 
be enjoined by a writ of prohibition from further proceeding 
in such case, the court will proceed to fine and sentence 
petitioner to imprisonment, and thus deprive him of his con: 
stitutional rights set forth in his said plea, notwithstanding 
the unconstitutionality of the act under which he was being 
prosecuted ; that no appeal lay from such sentence, and peti- 
tioner was without relief or remedy except by writs of pro- 
hibition and certiorari. Copies of the information and other 
proceedings in the criminal District Court were annexed to 
the petition as an exhibit. 

Upon the filing of this petition, an order was issued upon 
the respondent to show cause why a writ of prohibition should 
not issue and be made perpetual, and a further order that the 
record of the proceedings had in the criminal cause be certified 
and transmitted to the Supreme Court. 
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To this order the respondent made answer, transmitting q 
certified copy of the proceedings, asserting the constitutionality 
of the law, and averring that, instead of pleading or admit. 
ting that he belonged to the colored race, the said Plessy 
declined and refused, either by pleading or otherwise, to ad. 
mit that he was in any sense or in any proportion a colored 
man. 

The case coming on for a hearing before the Supreme Court, 
that court was of opinion that the law under which the pros. 
ecution was had was constitutional, and denied the relief 
prayed for by the petitioner. x parte Plessy, 45 La. Ann. 
80. Whereupon petitioner prayed for a writ of error from this 
court which was allowed by the Chief Justice of the Supreme 
Court of Louisiana. 


Mr. A. W. Tourgee and M~. S. F. Phillips for plaintiff in 
error. Mr. F. D. McKenney was on Mr. Phillips's brief. 


Mr. James C. Walker filed a brief for plaintiff in error. 


Mr. Alexander Porter Morse for defendant in error. Mr, 
M. J. Cunningham, Attorney General of the State of Louisi- 
ana, and Mr. Lional Adams were on his brief. 


Mr. Justice Brown, after stating the case, delivered the 
opinion of the court. 


This case turns upon the constitutionality of an act of the 
General Assembly of the State of Louisiana, passed in 1890. 
providing for separate railway carriages for the white and 
colored races. Acts 1890, No. 111, p. 152. 

The first section of the statute enacts “ that all railway con- 
panies carrying passengers in their coaches in this State, shall 
provide equal but separate accommodations for the white, and 
colored races, by providing two or more passenger coaches for 
each passenger train, or by dividing the passenger coaches by 
a partition so as to secure separate accommodations: Provided, 
That this section shall not be construed to apply to street rail- 
roads. No person or persons, shall be admitted to occupy 
seats in coaches, other than, the ones, assigned, to them on 
account of the race they belong to.” 
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By the second section it was enacted “that the officers of 
such passenger trains shall have power and are hereby required 
to assign each passenger to the coach or compartment used 
for the race to which such passenger belongs; any passenger 
insisting on going into a coach or compartment to which by 
race he does not belong, shall be liable to a fine of twenty-five 
dollars, or in lieu thereof to imprisonment for a period of not 
more than twenty days in the parish prison, and any officer 
of any railroad insisting on assigning a passenger to a coach or 
compartinent other than the one set aside for the race to which 
said passenger belongs, shall be liable to a fine of twenty-five 
dollars, or in lieu thereof to imprisonment for a period of not 
more than twenty days in the parish prison; and should any 
passenger refuse to occupy the coach or compartment to which 
he or she is assigned by the officer of such railway, said officer 
shall have power to refuse to carry such passenger on his 
train, and for such refusal neither he nor the railway company 
which he represents shall be liable for damages in any of the 
courts of this State.” 

The third section provides penalties for the refusal or neg- 
lect of the officers, directors, conductors and employés of rail- 
way companies to comply with the act, with a proviso that 
“nothing in this act shall be construed as applying to nurses 
attending children of the other race.” The fourth section is 
immaterial. 

The information filed in the criminal District Court charged 
in substance that Plessy, being a passenger between two 
stations within the State of Louisiana, was assigned by officers 
of the company to the coach used for the race to which he be- 
longed, but he insisted upon going into a coach used by the 
race to which he did not belong. Neither in the information 
nor plea was his particular race or color averred. 

The petition for the writ of prohibition averred that. peti- 
tioner was seven eighths Caucasian and one eighth African 
blood ; that the mixture of colored blood was not discernible 
in him, and that he was entitled to every right, privilege and 
immunity secured to citizens of the United States of the white 
race; and that, upon such theory, he took possession of a va- 
cant seat in a coach where passengers of the white race were 
accommodated, and was ordered by the conductor to vacate 
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said coaeh and take a seat in another assigned to persons of 
the colored race, and having refused to comply with such 
demand he was forcibly ejected with the aid of a police 
officer, and imprisoned in the parish jail to answer a charge 
of having violated the above act. 

The constitutionality of this act is attacked upon the ground 
that it conflicts both with the Thirteenth Amendment of the 
Constitution, abolishing slavery, and the Fourteenth Amend. 
ment, which prohibits certain restrictive legislation on the 
part of the States. 

1. That it does not conflict with the Thirteenth Amend. 
ment, which abolished slavery and involuntary servitude, 
except as a punishment for crime, is too clear for argument. 
Slavery implies involuntary servitude —a state of bondage; 
the ownership of mankind as a chattel, or at least the control 
of the labor and services of one man for the benefit of another, 
and the absence of a legal right to the disposal of his own 
person, property and services. This amendment was said in 
the Slaughter-house cases, 16 Wall. 36, to have been intended 
primarily to abolish slavery, as it had been previously known 
in this country, and that it equally forbade Mexican peonage 
or the Chinese coolie trade, when they amounted to slavery 
or involuntary servitude, and that the use of the word “ servi- 
tude” was intended to prohibit the use of all forms of invol- 
untary slavery, of whatever class or name. It was intimated, 
however, in that case that this amendment was regarded by 
the statesmen of that day as insufficient to protect the colored 
race from certain laws which had been enacted in the Southern 
States, imposing upon the colored race onerous disabilities and 
burdens, and curtailing their rights in the pursuit of life, 
liberty and property to such an extent that their freedom 
was of little value; and that the Fourteenth Amendment was 
devised to meet this exigency. 

So, too, in the Civil Fights cases, 109 U.S. 3, 24, it was 
said that the act of a mere individual, the owner of an inn, a 
public conveyance or place of amusement, refusing accommo- 
dations to colored people, cannot be justly regarded as impos- 
ing any badge of slavery or servitude upon the applicant, but 
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only as involving an ordinary civil injury, properly cognizable 
by the laws of the State, and presumably subject to redress 
by those laws until the contrary appears. “It would be run- 
ning the slavery argument into the ground,” said Mr. Justice 
Bradley, ‘“‘to make it apply to every act of discrimination 
which a person may see fit to make as to the guests he will 
entertain, or as to the people he will take into his coach or cab 
or car, or admit to his concert or theatre, or deal with in other 
matters of intercourse or business.” 

A statute which implies merely a legal distinction between 
the white and colored races—a distinction which is founded 
in the color of the two races, and which must always exist so 
long as white men are distinguished from the other race by 
color — has no tendency to destroy the legal equality of the 
two races, or reéstablish a state of involuntary servitude. In- 
deed, we do not understand that the Thirteenth Amendment 
is strenuously relied upon by the plaintiff in error in this con- 
nection. 

2. By the Fourteenth Amendment, all persons born or 
naturalized in the United States, and subject to the jurisdic 
tion thereof, are made citizens of the United States and of the 
State wherein they reside; and the States are forbidden from 
making or enforcing any law which shall abridge the privi- 
leges or immunities of citizens of the United States, or shall 
deprive any person of life, liberty or property without due 
process of law, or deny to any person within their jurisdiction 
the equal protection of the laws. 

The proper construction of this amendment was first called 
to the attention of this court in the Slaughter-house cases, 16 
Wall. 36, which involved, however, not a question of race, but 
one of exclusive privileges. The case did not call for any ex- 
pression of opinion as to the exact rights it was intended to 
secure to the colored race, but it was said generally that its 
main purpose was to establish the citizenship of the negro; to 
give definitions of citizenship of the United States and of the 
States, and to protect from the hostile legislation of the States 
the privileges and immunities of citizens of the United States, 
as distinguished from those of citizens of the States. 
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The object of the amendment was undoubtedly to enforce 
the absolute equality of the two races before the law, but in 
the nature of things it could not have been intended to abol. 
ish distinctions based upon color, or to enforce social, as dis. 
tinguished from political equality, or a commingling of the 
two races upon terms unsatisfactory to either. Laws permit: 
ting, and even requiring, their separation in places where they 
are liable to be brought into contact do not necessarily imply 
the inferiority of either race to thé other, and have been gen- 
erally, if not universally, recognized as within the competency 
of the state legislatures in the exercise of their police power, 
The most common instance of this is connected with the estab. 
lishment of separate schools for white and colored children, 
which has been held to be a valid exercise of the legislative 
power even by courts of States where the political rights of 
the colored race have been longest atid most earnestly en. 
forced. 

One of the earliest of these cases is that of Roberts v. City 
of Boston, 5 Cush. 198, in which the Supreme Judicial Court 
of Massachusetts held that the general school committee of 
Boston had power to make provision for the instruction of 
colored children in separate schools established exclusively for 
them, and to prohibit their attendance upon the other schools. 
“The great principle,” said Chief Justice Shaw, p. 206, “ad. 
vanced by the learned and eloquent advocate for the plain. 
tiff,” (Mr. Charles Sumner,) “is, that by the constitution and 
laws of Massachusetts, all persons without distinction of age 
or sex, birth or color, origin or condition, are equal before the 
law. ._. . But, when this great principle comes to he ap- 
plied to the actual and various conditions of persons in society, 
it will not warrant the assertion, that men and women are 
legally clothed with the same civil and political powers, and 
that children and adults are legally to have the same func- 
tions and be subject to the same treatment ; but only that the 
rights of all, as they are settled and regulated by law, are 
equally entitled to the paternal consideration and protection 
of the law for their maintenance and security.” It was held 
that the powers of the committee extended to the establish- 
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ment of separate schools for children of different ages, sexes 
and colors, and that they might also establish special schools 
for poor and neglected children, who have become too old to 
attend the primary school, and yet have not acquired the rudi- 
ments of learning, to enable them to enter the ordinary 
schools. Similar laws have been enacted by Congress under 
its general power of legislation over the District of Columbia, 
Rev. Stat. D. C. §§ 281, 282, 283, 310, 319, as well as by the 
legislatures of many of the States, and have been generally, 
if not uniformly, sustained by the courts. State v. McCann, 
91 Ohio St. 198; Lehew v. Brummell, 15 S. W. Rep. 765; 
Ward v. Flood, 48 California, 36; Bertonneau v. School Di- 
rectors, 3 Woods, 177; People v. Gallagher, 93 N. Y. 438; 
Cory v. Carter, 48 Indiana, 327; Dawson v. Lee, 83 Kentucky, 
49. 

Laws forbidding the intermarriage of the two races may be 
said in a technical sense to interfere with the freedom of con- 
tract, and yet have been universally recognized as within the 
police power of the State. State v. Gibson, 36 Indiana, 389. 

The distinction between laws interfering with the political 
equality of the negro and those requiring the separation of the 
two races in schools, theatres and railway carriages has been 
frequently drawn by this court. Thus in Strauder v. West Vir- 
ginia, 100 U. S. 303, it was held that a law of West Virginia 
limiting to white male persons, 21 years of age and citizens of 
the State, the right to sit upon juries, was a discrimination 
which implied a legal inferiority in civil society, which les- 
sened the security of the right of the colored race, and was a 
step toward reducing them to a condition of servility. Indeed, 
the right of a colored man ‘hat, in the selection of jurors to 
pass upon his life, liberty and property, there shall be no ex- 
clusion of his race, and no discrimination against them because 
of color, has been asserted in a number of cases. Vzérginia v. 
Rives, 100 U. S. 313; Meal v. Delaware, 103 U. 8S. 370; 
Bush v. Kentucky, 107 U. S. 110; Gibson v. Mississippi, 
162 U. S. 565. So, where the laws of a particular locality or 
the charter of a particular railway corporation has provided 
that no person shall be excluded from the cars on account of 
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color, we have held that this meant that persong of color 

should travel in the same car as white ones, and that the 

enactment was not satisfied by the company’s providing cars 

assigned exclusively to people of color, though they were as 

good as those which they assigned exclusively to white per. 

sons. Railroad Company v. Brown, 17 Wall. 445. 

Upon the other hand, where a statute of Louisiana required 

those engaged in the transportation of passengers among the 

States to give to all persons travelling within that State, upon 

vessels employed in that business, equal rights and privileges 

in all parts of the vessel, without distinction on account of 

race or color, and subjected to an action for damages the 
owner of such a vessel, who excluded colored passengers on 
account of their color from the cabin set aside by him for the 
use of whites, it was held to be so far as it applied to interstate 
commerce, unconstitutional and void. Hall v. De Cuir, 95 
U. S. 485. The court in this.case, however, expressly dis- 
claimed that it had anything whatever to do with the statute 
as a regulation of internal commerce, or affecting anything 
else than commerce among the States. 

In the Civil Rights case, 109 U.S. 3, it was held that an 
act of Congress, entitling all persons within the jurisdiction of 
the United States to the full and equal enjoyment of the ac. 
commodations, advantages, facilities and privileges of inns, 
public conveyances, on land or water, theatres and other 
places of public amusement, and made applicable to citizens 
of every race and color, regardless of any previous condition 
of servitude, was unconstitutional and void, upon the ground 
that the Fourteenth Amendment was prohibitory upon the 
States only, and the legislation authorized to be adopted by 
Congress for enforcing it was not direct legislation on matters 
respecting which the States were prohibited from making or 
enforcing certain laws, or doing certain acts, but was correc- 
tive legislation, such as might be necessary or proper for coun- 
teracting and redressing the effect of such laws or acts. In 
delivering the opinion of the court Mr. Justice: Bradley ob- 
served that the Fourteenth Amendment “does not invest Con- 
gress with power to legislate upon subjects that are within the 
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domain of state legislation; but to provide modes of relief 
against state legislation, or state action, of the kind referred 
to. It does not authorize Congress to create a code of munici- 
pal law for the regulation of private rights; but to provide 
modes of redress against the operation of state laws, and the 
action of state officers, executive or judicial, when these are 
subversive of the fundamental rights specified in the amend- 
ment. Positive rights and privileges are undoubtedly secured 
by the Fourteenth Amendment; but they are secured by way 
of prohibition against state laws and state proceedings affect- 
ing those rights and privileges, and by power given to Con- 
gress to legislate for the purpose of carrying such prohibition 
into effect ; and such legislation must necessarily be predicated 
upon such supposed state laws or state proceedings, and be 
directed to the correction of their operation and effect.” 

Much nearer, and, indeed, almost directly in point, is the 
case of the Lowisville, New Orleans hc. Railway v. Missis- 
sippt, 133 U. S. 587, wherein the railway company was in- 
dicted for a violation of a statute of Mississippi, enacting that 
all railroads carrying passengers should provide equal, but 
separate, accommodations for the white and colored races, by 
providing two or more passenger cars for each passenger 
train, or by dividing the passenger cars by a partition, so as 
to secure separate accommodations. The case was. presented 
in a different aspect from the one under consideration, inas- 
much as it was an indictment against the railway company 
for failing to provide the separate accommodations, but the 
question considered was the constitutionality of the law. In 
that case, the Supreme Court of Mississippi, 66 Mississippi, 
662, had held that the statute applied solely to commerce 
within the State, and, that being the construction of the state 
statute by its highest court, was accepted as conclusive. “If 
it.be a matter,” said the court, p. 591, “respecting commerce 
wholly within a State, and not interfering with commerce 
between. the States, then, obviously, there is ao violation of 
the. commerce clause of the Federal. Constitution. 

No question arises under this section, as to the power of the 
State to separate in different compartments interstate pas- 
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sengers, or affect, in any manner, the privileges and rights of 
such passengers. All that we can consider is, whether the 
State has the power to require that railroad trains within her 
limits shall have separate accommodations for the two races; 
that affecting only commerce within the State is no invasion 
of the power given to Congress by the commerce clause.” 

A like course of reasoning applies to the case under con- 
sideration, since the Supreme Court of Louisiana in the case of 
the State ew rel. Abbott v. Hicks, Judge, et al., 44 La. Ann. 770, 
held that the statute in question did not apply to interstate 
passengers, but was confined in its application to passengers 
travelling exclusively within the borders of the State. The 
case was decided largely upon the authority of Railway Co. 
v. State, 66 Mississippi, 662, and affirmed by this court in 133 
U. S. 587. In the present case no question of interference 
with interstate commerce can possibly arise, since the East 
Louisiana Railway appears to have been purely a local line, 
with both its termini within the State of Louisiana. Similar 
statutes for the separation of the two races upon public con- 
veyances were held to be constitutional in West Chester cc. 
Railroad v. Miles, 55 Penn. St. 209; Day v. Owen, 5 Michigan, 
520; Chicago &c. Railway v. Williams, 55 Illinois, 185; Chesa- 
peake &c. Railroad v. Wells, 85 Tennessee, 613; Memphis ce. 
Railroad v. Benson, 85 Tennessee, 627 ; The Sue, 22 Fed. Rep. 
843; Logwood v. Memphis &c. Railroad, 23 Fed. Rep. 318; 
McGuinn v. Forbes, 37 Fed. Rep. 639; People v. King, 18 
N. E. Rep. 245; Houck v. South Pac. Railway, 38 Fed. Rep. 
226; Heard v. Georgia Railroad Co., 3 Int. Com. Com’n, 111; 
S. C., 1 Thid. 428. 

While we think the enforced separation of the races, as ap- 
plied to the internal commerce of the State, neither abridges 
the privileges or immunities of the colored man, deprives him 
of his property without due process of law, nor denies him the 
equal protection of the laws, within the meaning of the Four- 
teenth Amendment, we are not prepared to say that the con- 
ductor, in assigning passengers to the coaches according to their 
race, does not act at his peril, or that the provision of the sec- 
ond section of the act, that denies to the passenger compensa 
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tion in damages for a refusal to receive him into the coach in 
which he properly belongs, is a valid exercise of the legisla- 
tive power. Indeed, we understand it to be conceded by the 
State’s attorney, that such part of the act as exempts from 
liability the railway company and its officers is unconstitu- 
tional. The power to assign to a particular coach obviously 
implies the power to determine to which race the passenger 
belongs, as well as the power to determine who, under the 
laws of the particular State, is to be deemed a white, and who 
acolored person. This question, though indicated in the brief 
of the plaintiff in error, does not properly arise upon the 
record in this case, since the only issue made is as to the 
unconstitutionality of the act, so far as it requires the railway 
to provide separate accommodations, and the conductor to 
assign passengers according to their race. 

It is claimed by the plaintiff in error that, in any mixed com- 
munity, the reputation of belonging to the dominant race, in 
this instance the white race, is property, in the same sense that 
a right of action, or of inheritance, is property. Conceding 
this to be so, for the purposes of this case, we are unable to 
see how this statute deprives him of, or in any way affects his 
right to, such property. If he be a white man and assigned 
to'a colored coach, he may have his action for damages against 
the company for being deprived of his so called property. 
Upon the other hand, if he be a colored man and be so as- 
signed, he has been deprived of no property, since he is not 
lawfully entitled to the reputation of being a white man. 

In this connection, it is also suggested by the learned coun- 
sel for the plaintiff in error that the same argument that will 
justify the state legislature in requiring railways to provide 
separate accommodations for the two races will also authorize 
them to require separate cars to be provided for people whose 
hair is of a certain color, or who are aliens, or who belong to 
certain nationalities, or to enact laws requiring colored people 
to walk upon one side of the street, and white people upon 
the other, or requiring white men’s houses to be painted 
white, and colored men’s black, or their vehicles or business 
signs to be of different colors, upon the theory that one side 
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of the street is as good as the other, or that a house or vehicle 
of one color is as good as one of another color. The reply to 
all this is that every exercise of the police power must be 
reasonable, and extend only to such laws as are enacted in 
good faith for the promotion for the public good, and not 
for the annoyance or oppression of a particular class. Thus 
in Yick Wo v. Hopkins, 118 U. S. 356, it was held by this 
court that a municipal ordinance of the city of San Francisco, 
to regulate the carrying on of public laundries within the 
limits of the municipality, violated the provisions of the Con. 
stitution of the United States, if it conferred upon the mn. 
nicipal authorities arbitrary power, at their own will, and 
without regard to discretion, in the legal sense of the term, 
to give or withhold consent as to persons or places, without 
regard to the competency of the persons applying, or the pro- 
priety of the places selected for the carrying on of the business, 
It was held to be a covert attempt on the part of the munici- 
pality to make an arbitrary and unjust discrimination against 
the Chinese race. While this was the case of a municipal 
ordinance, a like principle has been held to apply to acts of 
a state legislature passed in the exercise of the police power. 
Railroad Company v. Iusen, 95 U. S. 465; Lowisville & 
Nashville. Railroad v. Kentucky, 161 U. 8S. 677, and cases 
cited on p. 700; Daggett v. Hudson, 43 Ohio St. 548; Capen 
v. Foster, 12 Pick. 485; State ex rel. Wood v. Baker, 38 Wis- 
consin, 71; DM/onroe v. Collins, 17 Ohio St. 665; Hulseman vy. 
Rems, 41 Penn. St. 396; Orman v. Riley, 15 California, 48. 
So far, then, as a conflict with the Fourteenth Amendment 
is concerned, the case reduces itself to the question whether 
the statute of Louisiana.is a reasonable regulation, and with 
respect to this there must necessarily be a large discretion on 
the part of the legislature. _In determining the question of 
reasonableness it is at liberty to act with reference to the es 
tablished usages, customs and traditions of the people, and 
with a view to the promotion of their comfort, and the pres- 
ervation of the public peace and good order. Gauged by this 
standard, we cannot say that a law which authorizes or even 
requires the separation of the two races in public conveyances 
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is unreasonable, or more obnoxious to the Fourteenth Amend- 
ment than the acts of Congress requiring separate schools for 
colored children in the District of Columbia, the constitution- 
ality of which does not seem to have been questioned, or the 
corresponding acts of state legislatures. 

We consider the underlying fallacy of the plaintiff's argu- 
ment to consist in the assumption that the enforced separation 
of the two races stamps the colored race with a badge of in- 
feriority. If this be so, it is not by reason of anything found 
in the act, but solely because the colored race chooses to put 
that construction upon it. The argument necessarily assumes 
that if, as has been more than once the case, and is not un- 
likely to be so again, the colored race should become the 
dominant power in the state legislature, and should enact a 
law in precisely similar terms, it would thereby relegate the 
white race to an inferior position. We imagine that the white 
race, at least, would not acquiesce in this assumption. The 
argument also assumes that social prejudices may be overcome 
by legislation, and that equal rights cannot be secured to the 
negro except by an enforced commingling of the two races. 
We cannot accept this proposition. If the two races are to 
meet upon terms of social equality, it must be the result of 
natural affinities, a mutual appreciation of each other’s merits 
and a voluntary consent of individuals. As was said by the 
Court of Appeals of New York in People v. Gallagher, 93 
N. Y. 438, 448, “this end can neither be accomplished nor 
promoted by laws which conflict with the general sentiment 
of the community upon whom they are designed to operate. 
When the government, therefore, has secured to each of its 
citizens equal rights before the law and equal opportunities for 
improvement and progress, it has accomplished the end for 
which it was organized and performed all of the functions 
respecting social advantages with which it is endowed.” 
Legislation is powerless to eradicate racial instincts or to 
abolish distinctions based upon physical differences, and the 
attempt to do so can only result in accentuating the difficulties 
of the present situation. If the civil and political rights of 
both races be equal one cannot be inferior to the other civilly 
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or politically. If one race be inferior to the other socially, 
the Constitution of the United States cannot put them upon 
the same plane. 

It is true that the question of the proportion of colored 
blood necessary to constitute a colored person, as distinguished 
from a white person, is one upon which there is a difference 
of opinion in the different States, some holding that any visi. 
ble admixture of black blood stamps the person as belonging 
to the colored race, (State v. Chavers, 5 Jones, [N.C.] 1, p. 11); 
others that it depends upon the preponderance of blood, (Gray 
v. State, 4 Ohio, 354; Monroe v. Collins, 17 Ohio St. 665); 
and still others that the predominance of white blood must 
only be in the proportion of three fourths. (People v. Dean, 
14 Michigan, 406; Jones v. Commonwealth, 80 Virginia, 538, 
But these are questions to be determined under the laws of 
each State and are not properly put in issue in this case. 
Under the allegations of his petition it may undoubtedly be. 
come a question of importance whether, under the laws of 
Louisiana, the petitioner belongs to the white or colored race. 

The judgment of the court below is, therefore, 

Affirmed. 

Mr. Justice Harwan dissenting. 


By the Louisiana statute, the validity of which is here in- 
volved, all railway companies (other than street railroad 
companies) carrying passengers in that State are required 
to have separate but equal accommodations for white and 
colored persons, “by providing two or more passenger coaches 
for each passenger train, or by dividing the passenger coaches 
by a partition so as to secure separate accommodations.” 
Under this statute, no colored person is permitted to occupy 
a seat in a coach assigned to white persons; nor any white 
person, to occupy a seat in a coach assigned to colored persons. 
The managers of the railroad are not allowed to exercise any 
discretion in the premises, but are required to assign each 
passenger to some coach or compartment set apart for the ex- 
clusive use of his race. If a passenger insists upon going into 
a coach or compartment not set apart for persons of his race, 
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he is subject to be fined, or to be imprisoned in the parish 
jail. Penalties are prescribed for the refusal or neglect of the 
officers, directors, conductors and employés of railroad com- 
panies to comply with the provisions of the act. 

Only “nurses attending children of the other race” are ex- 
cepted from the operation of the statute. No exception is 
made of colored attendants travelling with adults. A white 
man is not permitted to have his colored servant with him in 
the same coach, even if his condition of health requires the 
constant, personal assistance of such servant. If a colored 
maid insists upon riding in the same coach with a white 
woman whom she has been employed to serve, and who may 
need her personal attention while travelling, she is subject to 
be fined or imprisoned for such an exhibition of zeal in the 
discharge of duty. 

While there may be in Louisiana pefsons of different races 
who are not citizens of the United States, the words in the act, 
“white and colored races,” necessarily include all citizens of 
the United States of both races residing in that State. So 
that we have before us a state enactment that compels, under 
penalties, the separation of the two races in railroad passen- 
ger coaches, and makes it a crime for a citizen of either race 
to enter a coach that has been assigned to citizens of the 
other race. 

Thus the State regulates the use of a public highway by 
cilizens of the United States solely upon the basis of race. 

However apparent the injustice of such legislation may be, 
we have only to consider whether it is consistent with the 
Constitution of the United States. 

That a railroad is a public highway, and that the corpora- 
tion which owns or operates it is in the exercise of public func- 
tions, is not, at this day, to be disputed. Mr. Justice Nelson, 
speaking for this court in Wew Jersey Steam Navigation Co. 
v. Merchants’ Bank, 6 How. 344, 382, said that a common 
carrier was in the exercise “of a sort of public office, and has 
public duties to perform, from which he should not be per- 
mitted to exonerate himself without the assent of the parties 
concerned.” Mr. Justice Strong, delivering the judgment of 
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this court in Olcott v. The Supervisors, 16 Wall. 678, 694, said: 
“That railroads, though constructed by private corporations 
and owned by them, are public highways, has been the doe. 
trine of nearly all the courts ever since such conveniences for 
passage and transportation have had any existence. Very early 
the question arose whether a State’s right of eminent domain 
could be exercised by a private corporation created for the 
purpose of constructing a railroad. Clearly it could not, 
unless taking land for such a purpose by such an agency ig 
taking land for public use. The right of eminent domain 
nowhere justifies taking property for a private use. Yet 
it is a doctrine universally accepted that a state legislature 
may authorize a private corporation to take land for the con- 
struction of such a road, making compensation to the owner, 
What else does this doctrine mean if not that building a rail- 
road, though it be built by a private corporation, is an act 
done for a public use?” So, in Township of Pine Grove y, 
Talcott, 19 Wall. 666, 676: “Though the corporation [a rail- 
road company] was private, its work was public, as much 0 as 
if it were to be constructed by the State.” So, in /nhabitants 
of Worcester v. Western Railroad Corporation, 4 Met. 564: 
“The establishment of that great thoroughfare is regarded as 
a public work, established by public authority, intended for 
the public use and benefit, the use of which is secured to 
the whole community, and constitutes, therefore, like a canal, 
turnpike or highway, a public easement.” It is true that the 
real and personal property, necessary to the establishment 
and management of the railroad, is vested in the corporation; 
but it is in trust for the public.” 

In respect of civil rights, common to all citizens, the Consti- 
tution of the United States does not, I think, permit any pub- 
lic authority to know the race of those entitled to be protected 
in the enjoyment of such rights. Every true man has pride 
of race, and under appropriate circumstances when the rights 
of others, his equals before the law, are not to be affected, 
it is his privilege to express such pride and to take such action 
based upon it as to him seems proper. But I deny that any 
legislative body or judicial tribunal may have regard to the 
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race of citizens when the civil rights of those citizens are in- 
yolved. Indeed, such legislation, as that here in question, is 
inconsistent not only with that equality of rights which per- 
tains to citizenship, National and State, but with the personal 
liberty enjoyed by every one within the United States. 
The Thirteenth Amendment does not permit the withhold- 
ing or the deprivation of any right necessarily inhering in 
freedom. It not only struck down the institution of slavery 
as previously existing in the United States, but it prevents the 
imposition of any burdens or disabilities that constitute badges 
of slavery or servitude. It decreed universal civil freedom in 
this country. This court has so adjudged. But that amend- 
ment having been found inadequate to the protection of the 
rights of those who had been in slavery, it was followed by 
the Fourteenth Amendment, which added greatly to the dig- 
nity and glory of American citizenship, and to the security of 
personal liberty, by declaring that “all persons born or natu- 
ralized in the United States, and subject to the jurisdiction 
thereof, are citizens of the United States and of the State 
wherein they reside,” and that “no State shall make or en- 
force any law which shall abridge the privileges or immunities 
of citizens of the United States; nor shall any State deprive 
any person of life, liberty or property without due process of 
law, nor deny to any person within its jurisdiction the equal 
protection of the laws.” These two amendments, if enforced 
according to their true intent and meaning, will protect all 
the civil rights that pertain to freedom and citizenship. 
Finally, and to the end that no citizen should be denied, on ac- 
count of his race, the privilege of participating in the political 
control of his country, 1t was declared by the Fifteenth Amend- 
ment that “ the right of citizens of the United States to vote shall 
not be denied or abridged by the United States or by any State 
on account of race, color or previous condition of servitude.” 
These notable additions to the fundamental law were wel- 
comed by the friends of liberty throughout the world. They 
removed the race line from our governmental systems. They 
had, as this court has said, a common purpose, namely, to 
secure “to a race recently emancipated, a race that through 
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many generations have been held in slavery, all the civil rights 
that the superior race enjoy.” They declared, in legal effect, 
this court has further said, “that the law in the States shall 
be the same for the black as for the white; that all persons, 
whether colored or white, shall stand equal lestagn the laws of 
the States, and, in regard to the colored race, for whose pro. 
tection the amendment was primarily designed, that no dis. 
crimination shall be made against them by law because of 
their color.” We also said: “The words of the amendment, 
it is true, are prohibitory, but they contain a necessary im. 
plication of a positive immunity, or right, most valuable to 
the colored race—the right to exemption from unfriendly 
legislation against them distinctively as colored — exemption 
from legal discriminations, implying inferiority in civil society, 
lessening the security of their enjoyment of the rights which 
others enjoy, and discriminations which are steps towards re. 
ducing them to the condition of a subject race.” It was, con. 
sequently, adjudged that a state law that excluded citizens of 
the colored race from juries, because of their race and however 
well qualified in other respects to discharge the duties of jury. 
men, was repugnant to the Fourteenth Amendment. Strauder 
v. West Virginia, 100 U. S. 303, 306, 307; Virginia v. Rives, 
100 U.S. 313; Ex parte Virginia, 100 U. 8. 339; Deal vy. 
Delaware, 103 U. 8. 370, 386; Bush v. Kentucky, 107 U. $. 
110,116. At the present term, referring to the previous ad- 
judications, this court declared that “ underlying all of those 
decisions is the principle that the Constitution of the United 
States, in its present form, forbids, so far as civil and political 
rights are concerned, discrimination by the General Govern- 
ment or the States against any citizen because of his race. 
All citizens are equal before the law.” Gzbson v. Mississippi, 
162 U.S. 565. 

The decisions referred to show the scope of the recent 
amendments of the Constitution. They also show that it is 
not within the power of a State to prohibit colored citizens, 
because of their race, from participating as jurors in the 
administration of justice. 

It was said in argument that the statute of Louisiana does 
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not discriminate against either race, but prescribes a rule 
applicable alike to white and colored citizens. But this 
argument does not meet the difficulty. Every one knows 
that the statute in question had its origin in the purpose, not 
so much to exclude white persons from railroad cars occupied 
by blacks, as to exclude colored people from coaches occupied 
by or assigned to white persons. Kailroad corporations of 
Louisiana did not make discrimination among whites in the 
matter of accommodation for travellers. The thing to accom- 
lish was, under the guise of giving equal accommodation for 
whites and blacks, to compel the latter to keep to themselves 
while travelling in railroad passenger coaches. No one would 
be so wanting in candor as to assert the contrary. The funda- 
mental objection, therefore, to the statute is that it interferes 
with the personal freedom of citizens. ‘“ Personal liberty,” 
it has been well said, “consists in the power of locomotion, 
of changing situation, or removing one’s person to whatsoever 
places one’s own inclination may direct, without imprison- 
ment or restraint, unless by due course of law.” 1 Bl. Com. 
*134. Ifa white man and a black man choose to occupy the 
same public conveyance on a public highway, it is their right 
todo so, and no government, proceeding alone on grounds of 
race, can prevent it without infringing the personal liberty of 
each. 

It is one thing for railroad carriers to furnish, or to be re- 
quired by law to furnish, equal accommodations for all whom 
they are under a legal duty to carry. It is quite another 
thing for government to forbid citizens of the white and black 
races from travelling in the same public conveyance, and to 
punish officers of railroad companies for permitting persons 
of the two races to occupy the same passenger coach. If a 
State can prescribe, as a rule of civil conduct, that whites and 
blacks shall not travel as passengers in the same railroad 
coach, why may it not so regulate the use of the streets of its 
cities and towns as to compel white citizens to keep on one 
side of a street and black citizens to keep on the other? Why 
may it not, upon like grounds, punish whites and blacks who 
ride together in street cars or in open vehicles on a public road 
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or street? Why may it not require sheriffs to assign whites to 
one side of a court-room and blacks to the other? And why 
may it not also prohibit the commingling of the two races in 
the galleries of legislative halls or in public assemblages con. 
vened for the consideration of the political questions of the day } 
Further, if this statute of Louisiana is consistent with the per. 
sonal liberty of citizens, why may not the State require the sep. 
aration in railroad coaches of native and naturalized citizens of 
the United States, or of Protestants and Roman Catholics? 
The answer given at the argument to these questions was 
that regulations of the kind they suggest would be unreason- 
able, and could not, therefore, stand before the law. Is it 
meant that the determination of questions of legislative power 
depends upon the inquiry whether the statute whose validity 
is questioned is, in the judgment of the courts, a reasonable 
one, taking all the circumstances into consideration? A 
statute may be unreasonable merely because a sound public 
policy forbade its enactment. But I do not understand that 
the courts have anything to do with the policy or expediency 
of legislation. A statute may be valid, and yet, upon grounds 
of public policy, may well be characterized as unreasonable, 
Mr. Sedgwick correctly states the rule when he says that the 
legislative intention being clearly ascertained, “ the courts have 
no other duty to perform than to execute the legislative will, 
without any regard to their views as to the wisdom or justice 
of the particular enactment.” Stat. & Const. Constr. 324. 
There is a dangerous tendency in these latter days to enlarge 
the functions of the courts, by means of judicial interference 
with the will of the people as expressed by the legislature. 
Our institutions have the distinguishing characteristic that the 
three departments of government are codrdinate and separate. 
Each must keep within the limits defined by the Constitution. 
And the courts best. discharge their duty by executing the 
will of the law-making power, constitutionally expressed, leay- 
ing the results of legislation to be dealt with by the people 
through their representatives. Statutes must always havea 
reasonable construction. Sometimes they are to be construed 
strictly ; sometimes, liberally, in order to carry out the legisla- 
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tive will. But however construed, the intent of the legislature 
js to be respected, if the particular statute in question is valid, 
although the courts, looking at the public interests, may con- 
ceive the statute to be both unreasonable and impolitic. If the 
power exists to enact a statute, that ends the matter so far as 
the courts are concerned. The adjudged cases in which stat- 
utes have been held to be void, because unreasonable, are those 
in which the means employed by the legislature were not at 
all germane to the end to which the legislature was competent. 

The white race deems itself to be the dominant race in this 
country. And so it is, in prestige, in achievements, in educa- 
tion, in wealth and in power. So, I doubt not, it will continue 
to be for all time, if it remains true to its great heritage and 
holds fast to the principles of constitutional liberty. But in 
view of the Constitution, in the eye of the law, there is in this 
country no superior, dominant, ruling class of citizens. There 
isno caste here. Our Constitution is color-blind, and neither 
knows nor tolerates classes among citizens. .In respect of 
civil rights, all citizens are equal before the law. The hum- 
blest is the peer of the most powerful. The law regards man 
as man, and takes no account of his surroundings or of his 
color when his civil rights as guaranteed by the supreme law 
of the land are involved. It is, therefore, to be regretted that 
this high tribunal, the final expositor of the fundamental law 
of the land, has reached the conclusion that it is competent 
for a State to regulate the enjoyment by citizens of their civil 
rights solely upon the basis of race. 

In my opinion, the judgment this day rendered will, in 
time, prove to be quite as pernicious as the decision made by 
this tribunal in the Dred Scott case. It was adjudged in that 
case that the descendants of Africans who were imported into 
this country and sold as slaves were not included nor intended 
to be included under the word “ citizens” in the Constitution, 
and could not claim any of the rights and privileges which 
that instrument provided for and secured to citizens of the 
United States; that at the time of the adoption of the Con- 
stitution they were “ considered as a subordinate and inferior 
class of beings, who had been subjugated by the dominant 
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race, and, whether emancipated or not, yet remained subject 
to their authority, and had no rights or privileges but such as 
those who held the power and the government might choose 
to grant them.” 19 How. 393, 404. The recent amendments 
of the Constitution, it was supposed, had eradicated these 
principles from our institutions. But it seems that we haye 
yet, in some of the States, a dominant race —a superior class 
of citizens, which assumes to regulate the enjoyment of ciyil 
rights, common to all citizens, upon the basis of race. The 
present decision, it may well be apprehended, will not only 
stimulate aggressions, more or less brutal and irritating, upon 
the admitted rights of colored citizens, but will encourage the 
belief that it is possible, by means of state enactments, to 
defeat the beneficent purposes which the people of the United 
States had in view when they adopted the recent amendments 
of the Constitution, by one of which the blacks of this coun. 
try were made citizens of the United States and of the States 
in which they respectively reside, and whose privileges and 
immunities, as citizens, the States are forbidden to abridge. 
Sixty millions of whites are in no danger from the presence 
here of eight millions of blacks. The destinies of the two 
races, in this country, are indissolubly linked together, and the 
interests of both require that the common government of all 
shall not permit the seeds of race hate to be planted under the 
sanction of law. What can more certainly arouse race hate, 
what more certainly create and perpetuate a feeling of distrust 
between these races, than state enactments, which, in fact, pro- 
ceed on the ground that colored citizens are so inferior and de- 
graded that they cannot be allowed to sit in public coaches 
occupied by white citizens? That, as all will admit, is the 
real meaning of such legislation as was enacted in Louisiana. 

The sure guarantee of the peace and security of each race 
is the clear, distinct, unconditional recognition by our govern- 
ments, National and State, of every right that inheres in civil 
freedom, and of the equality before the law of all citizens of 
the United States without regard to race. State enactments, 
regulating the enjoyment of civil rights, upon the basis of 
race, and cunningly devised to defeat legitimate results of the 
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war, under the pretence of recognizing equality of rights, can 
have no other result than to render permanent peace impossi- 
ble, and to keep alive a conflict of races, the continuance of 
which must do harm to all concerned. This question is not 
met by the suggestion that social equality cannot exist between 
the white and black races in this country. That argument, 
if it can be properly regarded as one, is scarcely worthy of 
consideration ; for social equality no more exists between two 
races when travelling in a passenger coach or a public highway 
than when members of the same races sit by each other in a 
street car or in the jury box, or stand or sit with each other 
ina political assembly, or when they use in common the streets 
of a city or town, or when they are in the same room for the 
purpose of having their names placed on the registry of voters, 
or when they approach the ballot-box in order to exercise the 
high privilege of voting. 

There is a race so different from our own that we do not 
permit those belonging to it to become citizens of the United 
States. Persons belonging to it are, with few exceptions, 
absolutely excluded from our country. I allude to the Chi- 
nese race. But by the statute in question, a Chinaman can 
ride in the same passenger coach with white citizens of the 
United States, while citizens of the black race in Louisiana, 
many of whom, perhaps, risked their lives for the preserva- 
tion of the Union, who are entitled, by law, to participate in 
the political control of the State and nation, who are not ex- 
cluded, by law or by reason of their race, from public stations 
of any kind, and who have all the legal rights that belong to 
white citizens, are yet declared to be criminals, liable to im- 
prisonment, if they ride in a public coach occupied by citizens 
of the white race. It is scarcely just to say that a colored 
citizen should not object to occupying a public coach assigned 
tohis own race. He does not object, nor, perhaps, would he 
object to separate coaches for his race, if his rights under the 
law were recognized. But he objects, and ought never to cease 
objecting to the proposition, that citizens of the white and 
black races can be adjudged criminals because they sit, or claim 
the right to sit, in the same public coach on a public highway. 
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The arbitrary separation of citizens, on the basis of race, 
while they are on a public highway, is a badge of servitude 
wholly inconsistent with the civil freedom and the equality 
before the law established by the Constitution. It cannot be 
justified upon any legal grounds. 

If evils will result from the commingling of the two races 
upon public highways established for the benefit of all, they 
will be infinitely less than those that will surely come from 
state legislation regulating the enjoyment of civil rights upon 
the basis of race. We boast of the freedom enjoyed by our 
people above all other peoples. But it is difficult to reconcile 
that boast with a state of the law which, practically, puts the 
brand of servitude and degradation upon a large class of our 
fellow-citizens, our equals before the law. The thin disguise of 
“equal” accommodations for passengers in railroad coaches wil] 
not mislead any one, nor atone for the wrong this day done, 

The resalt of the whole matter is, that while this court has 
frequently adjudged, and at the present term has recognized 
the doctrine, that a State cannot, consistently with the Con. 
stitution of the United States, prevent white and black citizens, 
having the required qualifications for jury service, from sit. 
ting in the same jury box, it is now solemnly held that a State 
may prohibit white and black citizens from sitting in the same 
passenger coach on a public highway, or may require that they 
be separated by a “ partition,’ when in the same passenger 
coach. May it not now be reasonably expected that astute 
men of the dominant race, who affect to be disturbed at. the 
possibility that the integrity of the white race may be cor. 
rupted, or that its supremacy will be imperilled, by contact on 
public highways with black people, will endeavor to procure 
statutes requiring white and black. jurors to be separated in 
the jury box. by a “partition,” and that, upon retiring from 
the court room to consult as to their verdict, such partition, 
if it be a moveable one, shall be. taken to their consultation 
room, and set up in such way as to prevent black jurors from 
coming too close to their brother jurors of the white race. If 
the “ partition” used in the court room happens to be station- 
ary, provision could be made for screens with openings through 
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which jurors of the two races could confer as to their verdict 
without coming into personal contact with each other. I can- 
not see but that, according to the principles this day announced, 
such state legislation, although conceived in hostility to, and 
enacted for the purpose of humiliating citizens of the United 
States of a particular race, would be held to be consistent 
with the Constitution. 

I do not deem it necessary to review the decisions of state 
courts to which reference was made in argument. Some, and 
the most important, of them are wholly inapplicable, because 
rendered prior to the adoption of the last amendments of the 
Constitution, when colored people had very few rights which 
the dominant race felt obliged to respect. Others were made 
at a time when public opinion, in many localities, was domi- 
nated by the institution of slavery; when it would not have 
been safe to do justice to the black man; and when, so far as 
the rights of blacks were concerned, race prejudice was, prac- 
tically, the supreme law of the land. Those decisions cannot 
be guides in the era introduced by the recent amendments of 
the supreme law, which established universal civil freedom, 
gave citizenship to all born or naturalized in the United States 
and residing here, obliterated the race line from our systems 
of governments, National and State, and placed our free in- 
stitutions upon the broad and sure foundation of the equality 
of all men before the law. 

Iam of opinion that the statute of Louisiana is inconsistent 
with the personal liberty of citizens, white and black, in that 
State, and hostile to both the spirit and letter of the Consti- 
tution of the United States. If laws of like character should 
be enacted in the several States of the Union, the effect would 
be in the highest uegree mischievous. Slavery, as an institu- 
tion tolerated by law would, it is true, have disappeared from 
our country, but there would remain a power in the States, 
by sinister legislation, to interfere with the full enjoyment of 
the blessings of freedom ; to regulate civil rights, common to 
all citizens, upon the basis of race; and to place in a condition 
of legal inferiority a large body of American citizens, now 
constituting a part of the political community called the 
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People of the United States, for whom, and by whom through 
representatives, our government is administered. Such a sys- 
tem is inconsistent with the guarantee given by the Constitu. 
tion to each State of a republican form of government, and 
may be stricken down by Congressional action, or by the 
courts in the discharge of their solemn duty to maintain the 
supreme law of the land, anything in the constitution or laws 
of any State to the contrary notwithstanding. 

For the reasons stated, I am constrained to withhold my 
assent from the opinion and judgment of the majority. 


Mr. Justice Brewer did not hear the argument or partici- 
pate in the decision of this case. 
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gh BROWN et aL. v. BOARD OF EDUCATION 

yS- OF TOPEKA ert AL. 

tu- 

nd NO. 1. APPEAL FROM THE UNITED STATES DISTRICT COURT 
he FOR THE DISTRICT OF KANSAS.* 

ihe Argued December 9, 1952——Reargued December 8, 1953.— 

oe: Decided May 17, 1954. 

my Segregation of white and Negro children in the public schools of a 


State solely on the basis of race, pursuant to state laws permitting 
or requiring such segregation, denies to Negro children the equal 

ici- protection of the laws guaranteed by the Fourteenth Amendment— 
even though the physical facilities and other “tangible” factors of 
white and Negro schools may be equal. Pp. 486-496. 

(a) The history of the Fourteenth Amendment is inconclusive 
as to its intended effect on public education. Pp. 489-490. 

(b) The question presented in these cases must be determined, 
not on the basis of conditions existing when the Fourteenth Amend- 
ment was adopted, but in the light of the full development. of 
public education and its present place in American life throughout 
the Nation. Pp. 492-493. 

(c) Where a State has undertaken to provide an opportunity 
for an education in its public schools, such an opportunity is a 
right which must be made available to all on equal terms. P. 493. 

(d) Segregation of children in public schools solely on the 
basis of race deprives children of the minority group of equal 
educational opportunities, even though the physical facilities and 
other “tangible” factors may be equal. Pp. 493-494. 

(e) The “separate but equal” doctrine adopted in Plessy v. 


Ferguson, 163 U.S. 537, has no place in the field of public education. 
P, 495. 


*Together with No. 2, Briggs et al. v. Elliott et al., on appeal from 
the United States District Court for the Eastern District of South 
Carolina, argued December 9-10, 1952, reargued December 7-8, 
1953; No. 4, Davis et al. v. County School Board of Prince Edward 
County, Virginia, et al., on appeal from the United States District 
Court for the Eastern District of Virginia, argued December 10, 1952, 
reargued December 7-8, 1953; and No. 10, Gebhart et al. v. Belton 
et al., on certiorari to the Supreme Court of Delaware, argued De- 
cember 11, 1952, reargued December 9, 1953. 


43321 O—59——-17 








252 STATE CONTROL OVER PUBLIC SCHOOLS 


(f) The cases are restored to the docket for further argument 
on specified questions relating to the forms of the decrees. Pp, 
495-496. 


Robert L. Carter argued the cause for appellants ip 
No. 1 on the original argument and on the reargument,. 
Thurgood Marshall argued the cause for appellants in 
No. 2 on the original argument and Spottswood W. Robin- 
son, IIT, for appellants in No. 4 on the original argument, 
and both argued the causes for appellants in Nos. 2 and 4 
on the reargument. Louis L. Redding and Jack Green. 
berg argued the cause for respondents in No. 10 on the 
original argument and Jack Greenberg and Thurgood 
Marshall on the reargument. 


On the briefs were Robert L. Carter, Thurgood Mar- 
shall, Spottswood W. Robinson, III, Louis L. Redding, 
Jack Greenberg, George E. C. Hayes, William R. Ming, 
Jr., Constance Baker Motley, James M. Nabrit, Jr., 
Charles S. Scott, Frank D. Reeves, Harold R. Boulware 
and Oliver W. Hill for appellants in Nos. 1, 2 and 4 and 
respondents in No. 10; George M. Johnson for appellants 
in Nos. 1, 2 and 4; and Loren Miller for appellants in 
Nos. 2 and 4. Arthur D. Shores and A. T. Walden were 
on the Statement as to Jurisdiction and a brief opposing 
a Motion to Dismiss or Affirm in No. 2. 


Paul E. Wilson, Assistant Attorney General of Kansas, 
argued the cause for appellees in No. 1 on the original 
argument and on the reargument. With him on the 
briefs was Harold R. Fatzer, Attorney General. 


John W. Davis argued the cause for appellees in No. 2 
on the original argument and for appellees in Nos. 2 and 
4 on the reargument. With him on the briefs in No. 2 
were 7’. C. Callison, Attorney General of South Carolina, 
Robert McC. Figg, Jr.,S. E. Rogers, William R. Meagher 
and Taggart Whipple. 
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J. Lindsay Almond, Jr., Attorney General of Virginia, 
and 7. Justin Moore argued the cause for appellees in 
No. 4 on the original argument and for appellees in Nos. 2 
and 4 on the reargument. On the briefs in No. 4 were 
J. Lindsay Almond, Jr., Attorney General, and Henry T. 
Wickham, Special Assistant Attorney General, for the 
State of Virginia, and 7. Justin Moore, Archibald G. 
Robertson, John W. Riely and T. Justin Moore, Jr. for 
the Prince Edward County School Authorities, appellees. 


H. Albert Young, Attorney General of Delaware, 
argued the cause for petitioners in No. 10 on the original 
argument and on the reargument. With him on the 
briefs was Louis J. Finger, Special Deputy Attorney 
General. 


By special leave of Court, Assistant Attorney General 
Rankin argued the cause for the United States on the 
reargument, as amicus curiae, urging reversal in Nos. 1, 2 
and 4. and affirmance in No. 10. With him on the brief 
were Attorney General Brownell, Philip Elman, Leon 
Ulman, William J. Lamont and M. Magdelena Schoch. 
James P. McGranery, then Attorney General, and Philip 
Elman filed a brief for the United States on the original 
argument, as amicus curiae, urging reversal in Nos. 1, 2 
and 4 and affirmance in No. 10. 


Briefs of amici curiae supporting appellants in No. 1 
were filed by Shad Polier, Will Maslow and Joseph B. 
Robison for the American Jewish Congress; by Edwin 
J, Lukas, Arnold Forster, Arthur Garfield Hays, Frank 
E. Karelsen, Leonard Haas, Saburo Kido and Theodore 
Leskes for the American Civil Liberties Union et al.; and 
by John Ligtenberg and Selma M. Borchardt for the 
American Federation of Teachers. Briefs of amici curiae 
supporting appellants in No. 1 and respondents in No. 10 
were filed by Arthur J. Goldberg and Thomas E. Harris 
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for the Congress of Industrial Organizations and by 
Phineas Indritz for the American Veterans Committee, 
Ine. 


Mr. CHIEF JUSTICE WARREN delivered the opinion of 
the Court. 


These cases come to us from the States of Kansas 
South Carolina, Virginia, and Delaware. They are pre- 
mised on different facts and different local conditions, 
but a common legal question justifies their consideration 
together in this consolidated opinion.’ 


1In the Kansas case, Brown v. Board of Education, the plaintiffs 
are Negro children of elementary school age residing in Topeka. 
They brought this action in the United States District Court for the 
District of Kansas to enjoin enforcement of a Kansas statute which 
permits, but does not require, cities of more than 15,000 population 
to maintain separate school facilities for Negro and white students. 
Kan. Gen. Stat. § 72-1724 (1949). Pursuant to that authority, the 
Topeka Board of Education elected to establish segregated elementary 
schools. Other public schools in the community, however, are oper- 
ated on a nonsegregated basis. The three-judge District Court, con- 
vened under 28 U.S. C. §§ 2281 and 2284, found that segregation 
in public education has a detrimental effect upon Negro children, 
but denied relief on the ground that the Negro and white schools 
were substantially equal with respect to buildings, transportation, 
curricula, and educational qualifications of teachers. 98 F. Supp. 797. 
The case is here on direct appeal under 28 U. S. C. § 1253. 

In the South Carolina case, Briggs v. Elliott, the plaintiffs are Negro 
children of both elementary and high school age residing in Clarendon 
County. They brought this action in the United States District 
Court for the Eastern District of South Carolina to enjoin enforce- 
ment of provisions in the state constitution and statutory code which 
require the segregation of Negroes and whites in public schools. 
8. C. Const., Art. XI, §7; S. C. Code § 5377 (1942). The three- 
judge District. Court, convened under 28 U. 8. C. §§ 2281 and 2284, 
denied the requested relief. The court found that the Negro schools 
were inferior to the white schools and ordered the defendants to begin 
immediately to equalize the facilities. But the court sustained the 
validity of the contested provisions and denied the plaintiffs admis- 
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In each of the cases, minors of the Negro race, through 
their legal representatives, seek the aid of the courts in 
obtaining admission to the public schools of their com- 
munity on a nonsegregated basis. In each instance, 





sion to the white schools during the equalization program. 98 F. 
Supp. 529. This Court vacated the District Court’s judgment and 
remanded the case for the purpose of obtaining the court’s views 
on a report filed by the defendants concerning the progress made in 
the equalization program. 342 U.S. 350. On remand, the District 
Court found that substantial equality had been achieved except for 
buildings and that the defendants were proceeding to rectify this 
inequality as well. 103 F. Supp. 920. The case is again here on 
direct appeal under 28 U.S. C. § 1253. 

In the Virginia case, Davis v. County School Board, the plaintiffs 
are Negro children of high school age residing in Prince Edward 
County. They brought this action in the United States District 
Court for the Eastern District of Virginia to enjoin enforcement of 
provisions in the state constitution and statutory code which require 
the segregation of Negroes and whites in public schools. Va. Const., 
§140; Va. Code § 22-221 (1950). The three-judge District Court, 
convened under 28 U. S. C. §§ 2281 and 2284, denied the requested 
relief. The court found the Negro school inferior in physical 
plant, curricula, and transportation, and ordered the defendants 
forthwith to provide substantially equal curricula and transportation 
and to “proceed with all reasonable diligence and dispatch to remove” 
the inequality in physical plant. But, as in the South Carolina case, 
the court sustained the validity of the contested provisions and denied 
the plaintiffs admission to the white schools during the equalization 
program. 103 F. Supp. 337. The case is here on direct appeal 
under .28 U.S. C. § 1253. 

In the Delaware case, Gebhart v. Belton, the plaintiffs are Negro 
children of both elementary and high school age residing in New 
Castle County. They brought this action in the Delaware Court 
of Chancery to enjoin enforcement of provisions in the state consti- 
tution and statutory code which require the segregation of Negroes 
and whites in public schools. Del. Const., Art. X, §2; Del. Rev. 
Code § 2631 (1935). The Chancellor gave judgment for the plain- 
tiffs and ordered their immediate admission to schools previously 
attended only by white children, on the ground that the Negro schools 
were inferior with respect to teacher training, pupil-teacher ratio, 
extracurricular activities, physical plant, and time and distance in- 
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they had been denied admission to schools attended by 
white children under laws requiring or permitting segre. 
gation according torace. This segregation was alleged to 
deprive the plaintiffs of the equal protection of the laws 
under the Fourteenth Amendment. In each of the cases 
other than the Delaware case, a three-judge federal dis- 
trict court denied relief to the plaintiffs on the so-called 
“separate but equal” doctrine announced by this Court 
in Plessy v. Ferguson, 163 U.S. 537. Under that doctrine, 
equality of treatment is accorded when the races are 
provided substantially equal facilities, even though these 
facilities be separate. In the Delaware case, the Supreme 
Court of Delaware adhered to that doctrine, but ordered 
that the plaintiffs be admitted to the white schools 
because of their superiority to the Negro schools. 

The plaintiffs contend that segregated public schools 
are not “equal” and cannot be made “equal,” and that 
hence they are deprived of the equal protection of the 
laws. Because of the obvious importance of the question 
presented, the Court took jurisdiction.2 Argument was 
heard in the 1952 Term, and reargument was heard this 
Term on certain questions propounded by the Court.’ 


volved in travel. 87 A. 2d 862. The Chancellor also found that seg- 
regation itself results in an inferior education for Negro children (see 
note 10, infra), but did not rest his decision on that ground. /d., at 
865. The Chancellor’s decree was affirmed by the Supreme Court of 
Delaware, which intimated, however, that the defendants might be 
able to obtain a modification of the decree after equalization of the 
Negro and white schools had been accomplished. 91 A. 2d 137, 152. 
The defendants, contending only that the Delaware courts had erred 
in ordering the immediate admission of the Negro plaintiffs to the 
white schools, applied to this Court for certiorari. The writ was 
granted, 344 U. S. 891. The plaintiffs, who were successful below, 
did not submit a cross-petition. 

2344 U.S. 1, 141, 891. 

*345 U.S. 972. The Attorney General of the United States par- 
ticipated both Terms as amicus curiae. 
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Reargument was largely devoted to the circumstances 
surrounding the adoption of the Fourteenth Amendment 
in 1868. It covered exhaustively consideration of the 
Amendment in Congress, ratification by the states, then 
existing practices in racial segregation, and the views of 
proponents and opponents of the Amendment. This 
discussion and our own investigation convince us that, 
although these sources cast some light, it is not enough 
to resolve the problem with which we are faced. At best, 
they are inconclusive. The most avid proponents of the 
post-War Amendments undoubtedly intended them to 
remove all legal distinctions among “all persons burn 
or naturalized in the United States.” Their opponents, 
just as certainly, were antagonistic to both the letter and 
the spirit of the Amendments and wished them to have 
the most limited effect. What others in Congress and 
the state legislatures had in mind cannot be determined 
with any degree of certainty. 

An additional reason for the inconclusive nature of the 
Amendment’s history, with respect to segregated schools, 
is the status of public education at that time. In the 
South, the movement toward free common schools, sup- 


‘For a general study of the development of public education prior 
to the Amendment, see Butts and Cremin, A History of Education in 
American Culture (1953), Pts. I, II; Cubberley, Public Education in 
the United States (1934 ed.), cc. II-XII. School practices current 
at the time of the adoption of the Fourteenth Amendment are de- 
seribed in Butts and Cremin, supra, at 269-275; Cubberley, supra, 
at 288-339, 408-431; Knight, Public Education in the South (1922), 
ce. VIII, IX. See also H. Ex. Doc. No. 315, 41st Cong., 2d Sess. 
(1871). Although the demand for free public schools followed sub- 
stantially the same pattern in both the North and the South, the 
development in the South did not begin to gain momentum until 
about 1850, some twenty years after that in the North. The reasons 
for the somewhat slower development in the South (e. g., the rural 
character of the South and the different regional attitudes toward 
state assistance) are well explained in Cubberley, supra, at 408-423. 
In the country as a whole, but particularly in the South, the War 
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ported by general taxation, had not yet taken hold. 
Education of white children was largely in the hands of 
private groups. Education of Negroes was almost non- 
existent, and practically all of the race were illiterate. 
In fact, any education of Negroes was forbidden by law 
in some states. Today, in contrast, many Negroes have 
achiéved outstanding success in the arts and sciences as 
well as in the business and professional world. It is true 
that public school education at the time of the Amend- 
ment had advanced further in the North, but the effect 
of the Amendment on Northern States was generally 
ignored in the congressional debates. Even in the North, 
the conditions of public education did not approximate 
those existing today. The curriculum was usually rudi- 
mentary; ungraded schools were common in rural areas; 
the school term was but three months a year in many 
states; and compulsory school attendance was virtually 
unknown. As a consequence, it is not surprising that 
there should be so little in the history of the Fourteenth 
Amendment relating to its intended effect on public 
education. 

In the first cases in this Court construing the Four- 
teenth Amendment, decided shortly after its adoption, 
the Court interpreted it as proscribing all state-imposed 
discriminations against the Negro race.° The doctrine of 


virtually stopped all progress in public education. Jd., at 427-428, 
The low status of Negro education in all sections of the country, 
both before and immediately after the War, is described in Beale, 
A History of Freedom of Teaching in American Schools (1941), 112- 
132, 175-195. Compulsory school attendance laws were not gen- 
erally adopted until after the ratification of the Fourteenth Amend- 
ment, and it was not until 1918 that such laws were in force in all 
the states. Cubberley, supra, at 563-565. 

5 Slaughter-House Cases, 16 Wall. 36, 67-72 (1873); Strauder v. 
West Virginia, 100 U. 8S. 303, 307-308 (1880): 
“It ordains that no State skall deprive any person of life, liberty, or 
property, without due process of law, or deny to any person within 
its jurisdiction the equal protection of the laws. What is this but 
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“separate but equal” did not make its appearance in this 
Court until 1896 in the case of Plessy v. Ferguson, supra, 
involving not education but transportation.® American 
courts have since labored with the doctrine for over half 
a century. In this Court, there have been six cases in- 
volving the “separate but equal’ doctrine in the field of 
public education.” In Cumming v. County Board of 
Education, 175 U. S. 528, and Gong Lum v. Rice, 275 
U. S. 78, the validity of the doctrine itself was not chal- 
lenged.* In more recent cases, all on the graduate school 





declaring that the law in the States shall be the same for the black 
as for the white; that all persons, whether colored or white, shall 
stand equal before the laws of the States, and, in regard to the colored 
race, for whose protection the amendment was primarily designed, 
that no discrimination shall be made against them by law because of 
their color? The words of the amendment, it is true, are prohibitory, 
but they contain a necessary implication of a positive immunity, or 
right, most valuable to the colored race,—the right to exemption from 
unfriendly legislation against them distinctively as colored,—exemp- 
tion from legal discriminations, implying inferiority in civil society, 
lessening the security of their enjoyment of the rights which others 
enjoy, and discriminations which are steps towards reducing them to 
the condition of a subject race.” 

See also Virginia v. Rives, 100 U.S. 313, 318 (1880); Ex parte Vir- 
gina, 100 U. S. 339, 344-345 (1880). 

*The doctrine apparently originated in Roberts v. City of Boston, 
59 Mass. 198, 206 (1850), upholding school segregation against attack 
as being violative of a state constitutional guarantee of equality. 
Segregation in Boston public schools was eliminated in 1855. Mass. 
Acts 1855, c. 256. But elsewhere in the North segregation in public 
education has persisted in some communities until recent years. It 
is apparent that such segregation has long been a nationwide prob- 
lem, not merely one of sectional concern. 

™See also Berea College v. Kentucky, 211 U.S. 45 (1908). 

*In the Cumming case, Negro taxpayers sought an injunction re- 
quiring the defendant school board to discontinue the operation of a 
high school for white children until the board resumed operation of 
a high school for Negro children. Similarly, in the Gong Lum case, 
the plaintiff, a child of Chinese descent, contended only that state 
authorities had misapplied the doctrine by classifying him with Negro 
children and requiring him to attend a Negro school. 
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level, inequality was found in that specific benefits en- 
joyed by white students were denied to Negro students 
of the same educational qualifications. Missouri er rel, 
Gaines v. Canada, 305 U.S. 337; Sipuel v. Oklahoma, 332 
U. S. 631; Sweatt v. Painter, 339 U.S. 629; McLaurin y, 
Oklahoma State Regents, 339 U. S. 637. In none of 
these cases was it necessary to re-examine the doctrine to 
grant relief to the Negro plaintiff. And in Sweatt y, 
Painter, supra, the Court expressly reserved decision on 
the question whether Plessy v. Ferguson should be held 
inapplicable to public education. 

In the instant cases, that question is directly presented. 
Here, unlike Sweatt v. Painter, there are findings below 
that the Negro and white schools involved have been 
equalized, or are being equalized, with respect to build- 
ings, curricula, qualifications and salaries of teachers, and 
other “tangible” factors.° Our decision, therefore, can- 
not turn on merely a comparison of these tangible factors 
in the Negro and white schools involved in each of the 
cases. We must look instead to the effect of segregation 
itself on public education. 

In approaching this problem, we cannot turn the clock 
back to 1868 when the Amendment was adopted, or even 
to 1896 when Plessy v. Ferguson was written. We must 
consider public education in the light of its full develop- 
ment and its present place in American life throughout 


®In the Kansas case, the court below found substantial equality 
as to all such factors. 98 F. Supp. 797, 798. In the South Carolina 
case, the court below found that the defendants were proceeding 
“promptly and in good faith to comply with the court’s decree.” 103 
F. Supp. 920, 921. In the Virginia case, the court below noted that 
the equalization program was already “afoot and progressing” (103 F. 
Supp. 337, 341); since then, we have been advised, in the Virginia 
Attorney General’s brief on reargument, that the program has now 
been completed. In the Delaware case, the court below similarly 
noted that the state’s equalization program was well under way. 91 
A. 2d 137, 149. 
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the Nation. Only in this way can it be determined if 
segregation in public schools deprives these plaintiffs of 
the equal protection of the laws. 

Today, education is perhaps the most important func- 
tion of state and local governments. Compulsory school 
attendance laws and the great expenditures for education 
both demonstrate our recognition of the importance of 
education to our democratic society. It is required in 
the performance of our most basic public responsibilities, 
even service in the armed forces. It is the very founda- 
tion of good citizenship. Today it is a principal instru- 
ment in awakening the child to cultural values, in 
preparing him for later professional training, and in help- 
ing him to adjust normally to his environment. In these 
days, it is doubtful that any child may reasonably be 
expected to succeed in life if he is denied the opportunity 
of an education. Such an opportunity, where the state 
has undertaken to provide it, is a right which must be 
made available to all on equal terms. 

We come then to the question presented: Does segre- 
gation of children in public schools solely on the basis 
of race, even though the physical facilities and other 
“tangible” factors may be equal, deprive the children of 
the minority group of equal educational opportunities? 
We believe that it does. 

In Sweatt v. Painter, supra, in finding that a segregated 
law school for Negroes could not provide them equal 
educational opportunities, this Court relied in large part 
on “those qualities which are incapable of objective meas- 
urement but which make for greatness in a law school.” 
In McLaurin v. Oklahoma State Regents, supra, the 
Court, in requiring that a Negro admitted to a white 
graduate school be treated like all other students, again 
resorted to intangible considerations: “. . . his ability 
to study, to engage in discussions and exchange views with 
other students, and, in general, to learn his profession.” 
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Such considerations apply with added force to children 
in grade and high schools. To separate them from others 
of similar age and qualifications solely because of their 
race generates a feeling of inferiority as to their status 
in the community that may affect their hearts and minds 
in a way unlikely ever to be undone. The effect of this 
separation on their educational opportunities was well 
stated by a finding in the Kansas case by a court which 
nevertheless felt compelled to rule against the Negro 
plaintiffs: 

“Segregation of white and colored children in pub- 
lic schools has a detrimental effect upon the colored 
children. The impact is greater when it has the 
sanction of the law; for the policy of separating the 
races is usually interpreted as denoting the inferiority 
of the negro group. A sense of inferiority affects 
the motivation of a child to learn. Segregation with 
the sanction of law, therefore, has a tendency to [re- 
tard] the educational and mental development of 
negro children and to deprive them of some of the 
benefits they would receive in a racial[ly] integrated 
school system.” ’° 


Whatever may have been the extent of psychological 
knowledge at the time of Plessy v. Ferguson, this finding 
is amply supported by modern authority." Any lan- 


10 A similar finding was made in the Delaware case: “I conclude 
from the testimony that in our Delaware society, State-imposed 
segregation in education itself results in the Negro children, as a 
class, receiving educational opportunities which are substantially 
inferior to those available to white children otherwise similarly 
situated.” 87 A. 2d 862, 865. 

11K. B. Clark, Effect of Prejudice and Discrimination on Personal- 
ity Development (Midcentury White House Conference on Children 
and Youth, 1950); Witmer and Kotinsky, Personality in the Making 
(1952), c. VI; Deutscher and Chein, The Psychological Effects of 
Enforced Segregation: A Survey of Social Science Opinion, 26 J. 
Psychol. 259 (1948); Chein, What are the Psychological Effects of 
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guage in Plessy v. Ferguson contrary to this finding is 
rejected. 

We conclude that in the field of public education the 
doctrine of “separate but equal” has no place. Separate 
educational facilities are inherently unequal. Therefore, 
we hold that the plaintiffs and others similarly situated 
for whom the actions have been brought are, by reason 
of the segregation complained of, deprived of the equal 
protection of the laws guaranteed by the Fourteenth 
Amendment. This disposition makes unnecessary any 
discussion whether such segregation also violates the Due 
Process Clause of the Fourteenth Amendment.” 

Because these are class actions, because of the wide 
applicability of this decision, and because of the great 
variety of local conditions, the formulation of decrees in 
these cases presents problems of considerable complexity. 
On reargument, the consideration of appropriate relief 
was necessarily subordinated to the primary question— 
the constitutionality of segregation in public education. 
We have now announced that such segregation is a denial 
of the equal protection of the laws. In order that we 
may have the full assistance of the parties in formulating 
decrees, the cases will be restored to the docket, and the 
parties are requested to present further argument on 
Questions 4 and 5 previously propounded by the Court 
for the reargument this Term. The Attorney General 


Segregation Under Conditions of Equal Facilities?, 3 Int. J. Opinion 
and Attitude Res. 229 (1949); Brameld, Educational Costs, in Dis- 
crimination and National Welfare (MaclIver, ed., 1949), 44-48; 
Frazier, The Negro in the United States (1949), 674-681. And see 
generally Myrdal, An American Dilemma (1944). 

See Bolling v. Sharpe, post, p. 497, concerning the Due Process 
Clause of the Fifth Amendment. 

8“4, Assuming it is decided that segregation in public schools 
violates the Fourteenth Amendment 

“(a) would a decree necessarily follow providing that, within the 
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of the United States is again invited to participate. The 
Attorneys General of the states requiring or permitting 
segregation in public education will also be permitted to 
appear as amici curiae upon request to do so by Septem- 
ber 15, 1954, and submission of briefs by October 1, 1954." 


It 1s so ordered. 


limits set by normal geographic school districting, Negro children 
should forthwith be admitted to schools of their choice, or 

“(b) may this Court, in the exercise of its equity powers, permit 
an effective gradual adjustment to be brought about from existing 
segregated systems to a system not based on color distinctions? 

“5. On the assumption on which questions 4(a) and (6) are 
based, and assuming further that this Court will exercise its equity 
powers to the end described in question 4 (6), 

“(a) should this Court formulate detailed decrees in these cases; 

“(b) if so, what specific issues should the decrees reach; 

“(c) should this Court appoint a special master to hear evidence 
with a view to recommending specific terms for such decrees; 

“(d) should this Court remand to the courts of first instance with 
directions to frame decrees in these cases, and if so what general 
directions should the decrees of this Court include and what pro- 
cedures should the courts of first instance follow in arriving at the 
specific terms of more detailed decrees?” 

14 See Rule 42, Revised Rules of this Court (effective July 1, 1954). 


NO 
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BROWN et at. v. BOARD OF EDUCATION 
OF TOPEKA et AL. 


NO 1. APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF KANSAS.* 


Reargued on the question of relief April 11-14, 1955.—Opinion and 
judgments announced May 31, 1955. 


1. Racial discrimination in public education is unconstitutional, 347 
U. S. 483, 497, and all provisions of federal, state or local law 
requiring or permitting such discrimination must yield to this 
principle. P. 298. 

2. The judgments below (except that in the Delaware case) are re- 
versed and the cases are remanded to the District Courts to take 
such proceedings and enter such orders and decrees consistent with 
this opinion as are necessary and proper to admit the parties to 
these cases to public schools on a racially nondiscriminatory basis 
with all deliberate speed. P. 301. 

(a) School authorities have the primary responsibility for eluci- 
dating, assessing and solving the varied local school problems which 
may require solution in fully implementing the governing consti- 
tutional principles. P. 299. 

(b) Courts will have to consider whether the action of school 
authorities constitutes good faith implementation of the governing 
constitutional principles. P. 299. 

(c) Because of their proximity to local conditions and the pos- 
sible need for further hearings, the courts which originally heard 
these cases can best perform this judicial appraisal. P. 299. 

(d) In fashioning and effectuating the decrees, the courts will 
be guided by equitable principles—characterized by a practical 
flexibility in shaping remedies and a facility for adjusting and 
reconciling public and private needs. P. 300. 


*Together with No. 2, Briggs et al. v. Elliott et al., on appeal from 
the United States District Court for the Eastern District of South 
Carolina; No. 3, Davis et al. v. County School Board of Prince Edward 
County, Virginia, et al., on appeal from the United States District 
Court for the Eastern District of Virginia; No. 4, Bolling et al. v. 
Sharpe et al., on certiorari to the United States Court of Appeals for 
the District of Columbia Circuit; and No. 5, Gebhart et al. v. Belton 
et al., on certiorari to the Supreme Court of Delaware. 





266 STATE CONTROL OVER PUBLIC SCHOOLS 


(e) At stake is the personal interest of the plaintiffs in admission 
to public schools as soon as practicable on a nondiscriminatory 
basis. P. 300. 

(f) Courts of equity may properly take into account the public 
interest in the elimination in a systematic and effective manner 
of a variety of obstacles in making the transition to school systems 
operated in accordance with the constitutional principles enunei- 
ated in 347 U.S. 483, 497; but the vitality of these constitutional 
principles cannot be allowed to yield simply because of disagree- 
ment with them. P. 300. 

(zg) While giving weight to these public and private considera- 
tions, the courts will require that the defendants make a prompt 
and reasonable start toward full compliance with the ruling of this 
Court. P. 300. 

(h) Once such a start has been made, the courts may find that 
additional time is necessary to carry out the ruling in an effective 
manner. P. 300. 

(1) The burden rests on the defendants to establish that addi- 
tional time is necessary in the public interest and is consistent 
with good faith compliance at the earliest practicable date. P. 300. 

(j) The courts may consider problems related to administration, 
arising from the physical condition of the school plant, the school 
transportation system, personnel, revision of school districts and 
attendance areas into compact units to achieve a system of deter- 
mining admission to the public schools on a nonracial basis, and 
revision of local laws and regulations which may be necessary in 
solving the foregoing problems. Pp. 300-301. 

(k) The courts will also consider the adequacy of any plans 
the defendants may propose to meet these problems and to effectu- 
ate a transition to a racially nondiscriminatory school system. 
P. 301. 

(1) During the period of transition, the courts will retain juris- 
diction of these cases. P. 301. 

. The judgment in the Delaware case, ordering the immediate admis- 
sion of the plaintiffs to schools previously attended only by white 
children, is affirmed on the basis of the principles stated by this 
Court in its opinion, 347 U. S. 483; but the case is remanded to 
the Supreme Court of Delaware for such further proceedings as 
that Court may deem necessary in the light of this opinion. P. 301. 

98 F. Supp. 797, 103 F. Supp. 920, 103 F. Supp. 337 and judgment 
in No. 4, reversed and remanded. 
91 A. 2d 137, affirmed and remanded. 
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Robert L. Carter argued the cause for appellants in 
No. 1. Spottswood W. Robinson, III, argued the causes 
for appellants in Nos. 2 and 3. George E. C. Hayes and 
James M. Nabrit, Jr. argued the cause for petitioners in 
No. 4. Louis L. Redding argued the cause for respond- 
ents in No. 5. Thurgood Marshall argued the causes for 
appellants in Nos. 1, 2 and 3, petitioners in No. 4 and 
respondents in No. 5. 


On the briefs were Harold Boulware, Robert L. Carter, 
Jack Greenberg, Oliver W. Hill, Thurgood Marshall, Louis 
L. Redding, Spottswood W. Robinson, III, Charles S. 
Scott, Wiliam T. Coleman, Jr., Charles T. Duncan, 
George E. C. Hayes, Loren Miller, William R. Ming, Jr., 
Constance Baker Motley, James M. Nabrit, Jr., Louis H. 
Pollak and Frank D. Reeves for appellants in Nos. 1, 2 
and 3, and respondents in No: 5; and George E. C. Hayes, 
James M. Nabrit, Jr., George M. Johnson, Charles W. 
Quick, Herbert O. Reid, Thurgood Marshall and Robert 
L. Carter for petitioners in No. 4. 


Harold R. Fatzer, Attorney General of Kansas, argued 
the cause for appellees in No. 1. With him on the brief 
was Paul E. Wilson, Assistant Attorney General. Peter 
F. Caldwell filed a brief for the Board of Education of 
Topeka, Kansas, appellee. 


S. E. Rogers and Robert McC. Figg, Jr. argued the cause 
and filed a brief for appellees in No. 2. 


J. Lindsay Almond, Jr., Attorney General of Virginia, 
and Archibald G. Robertson argued the cause for appellees 
in No. 3. With them on the brief were Henry T. Wick- 
ham, Special Assistant to the Attorney General, 7. Justin 
Moore, John W. Riely and T. Justin Moore, Jr. 


Milton D. Korman argued the cause for respondents in 
No. 4. With him on the brief were Vernon E. West, 
Chester H. Gray and Lyman J. Umstead. 


43321 O—59——-18 
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Joseph Donald Craven, Attorney General of Delaware. 
argued the cause for petitioners in No. 5. On the brief 
were H. Albert Young, then Attorney General, Clarence 
W’. Taylor, Deputy Attorney General, and Andrew D. 
Christie, Special Deputy to the Attorney General. 


In response to the Court’s invitation, 347 U.S. 483, 495- 
496, Solicitor General Sobeloff participated in the oral 
argument for the United States. With him on the brief 
were Attorney General Brownell, Assistant Attorney Gen- 
eral Rankin, Philip Elman, Ralph S. Spritzer and Alan §. 
Rosenthal. 


By invitation of the Court, 347 U. S. 483, 496, the 
following State officials presented their views orally as 
amici curiae: Thomas J. Gentry, Attorney General of 
Arkansas, with whom on the brief were James L. Sloan, 
Assistant Attorney General, and Richard B. McCulloch, 
Special Assistant Attorney General. Richard W. Ervin, 
Attorney General of Florida, and Ralph E. Odum, Assist- 
ant Attorney General, both of whom were also on a brief. 
C. Ferdinand Sybert, Attorney General of Maryland, with 
whom on the brief were Edward D. E. Rollins, then At- 
torney General, W’. Giles Parker, Assistant Attorney 
General, and James H. Norris, Jr., Special Assistant At- 
torney General. J]. Beverly Lake, Assistant Attorney 
General of North Carolina, with whom on the brief were 
Harry McMullan, Attorney General, and T. Wade Bruton, 
Ralph Moody and Claude L. Love, Assistant Attorneys 
General. Mac Q. Williamson, Attorney General of Okla- 
homa, who also filed a brief. John Ben Shepperd, Attor- 
ney General of Texas, and Burnell Waldrep, Assistant 
Attorney General, with whom on the brief were Billy E. 
Lee, J. A. Amis, Jr., L. P. Lollar, J. Fred Jones, John 
Davenport, John Reeves and Will Davis. 


Phineas Indritz filed a brief for the American Veterans 
Committee, Inc., as amicus curiae. 
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Mr. Curler JUSTICE WaRREN delivered the opinion of 
the Court. 


These cases were decided on May 17, 1954. The opin- 
ions of that date,’ declaring the fundamental principle 
that racial discrimination in public education is uncon- 
stitutional, are incorporated herein by reference. All 
provisions of federal, state, or local law requiring or per- 
mitting such discrimination must yield to this principle. 
There remains for consideration the manner in which 
relief is to be accorded. 

Because these cases arose under different local condi- 
tions and their disposition will involve a variety of local 
problems, we requested further argument on the question 
of relief.2 In view of the nationwide importance of the 
decision, we invited the Attorney General of the United 


1347 U.S. 483; 347 U.S. 497. 

?Further argument was requested on the following questions, 347 
U. §. 483, 495-496, n. 13, previously propounded by the Court: 

“4. Assuming it is decided that segregation in public schools vio- 
lates the Fourteenth Amendment 

“(a) would a decree necessarily follow providing that, within the 
limits set by normal geographic school districting, Negro children 
should forthwith be admitted to schools of their choice, or 

“(b) may this Court, in the exercise of its equity powers, permit 
an effective gradual adjustment to be brought about from existing 
segregated systems to a system not based on color distinctions? 

“5. On the assumption on which questions 4 (a) and (5) are based, 
and assuming further that this Court will exercise its equity powers to 
the end described in question 4 (6), 

“(a) should this Court formulate detailed decrees in these cases; 

“(b) if so, what specific issues should the decrees reach; 

“(c) should this Court appoint a special master to hear evidence 
with a view to recommending specific terms for such decrees; 

“(d) should this Court remand to the courts of first instance with 
directions to frame decrees in these cases, and if so what general 
directions should the decrees of this Court include and what pro- 
cedures should the courts of first instance follow in arriving at the 
specific terms of more detailed decrees?” 






































270 STATE CONTROL OVER PUBLIC SCHOOLS 


States and the Attorneys General of all states requiring 
or permitting racial discrimination in public education to 
present their views on that question. The parties, the 
United States, and the States of Florida, North Carolina, 
Arkansas, Oklahoma, Maryland, and Texas filed briefs 
and participated in the oral argument. 

These presentations were informative and helpful to 
the Court in its consideration of the complexities arising 
from the transition to a system of public education freed 
of racial discrimination. The presentations also demon- 
strated that substantial steps to eliminate racial discrim- 
ination in public schools have already been taken, not 
only in some of the communities in which these cases 
arose, but in some of the states appearing as amici curiae, 
and in other states as well. Substantial progress has been 
made in the District of Columbia and in the communities 
in Kansas and Delaware involved in this litigation. The 
defendants in the cases coming to us from South Carolina 
and Virginia are awaiting the decision of this Court 
concerning relief. 

Full implementation of these constitutional principles 
may require solution of varied local school problems. 
School authorities have the primary responsibility for 
elucidating, assessing, and solving these problems; courts 
will have to consider whether the action of school authori- 
ties constitutes good faith implementation of the govern- 
ing constitutional principles. Because of their proximity 
to local conditions and the possible need for further hear- 
ings, the courts which originally heard these cases can 
best perform this judicial appraisal. Accordingly, we 
believe it appropriate to remand the cases to those courts.’ 


8 The cases coming to us from Kansas, South Carolina, and Virginia 
were originally heard by three-judge District Courts convened under 
28 U.S. C. §§ 2281 and 2284. These cases will accordingly be re- 
manded to those three-judge courts. See Briggs v. Elliott, 342 U. 8. 
350. 
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In fashioning and effectuating the decrees, the courts 
will be guided by equitable principles. Traditionally, 
equity has been characterized by a practical flexibility in 
shaping its remedies * and by a facility for adjusting and 
reconciling public and private needs.° These cases call 
for the exercise of these traditional attributes of equity 
power. At stake is the personal interest of the plaintiffs 
in admission to public schools as soon as practicable on a 
nondiscriminatory basis. To effectuate this interest may 
eall for elimination of a variety of obstacles in making the 
transition to school systems operated in accordance with 
the constitutional principles set forth in our May 17, 
1954, decision. Courts of equity may properly take into 
account the public interest in the elimination of such 
obstacles in a systematic and effective manner. But it 
should go without saying that the vitality of these con- 
stitutional principles cannot be allowed to yield simply 
because of disagreement with them. 

While giving weight to these public and private con- 
siderations, the courts will require that the defendants 
make a prompt and reasonable start toward full compli- 
ance with our May 17, 1954, ruling. Once such a start 
has been made, the courts may find that additional time 
is necessary to carry out the ruling in an effective manner. 
The burden rests upon the defendants to establish that 
such time is necessary in the public interest and is 
consistent with good faith compliance at the earliest 
practicable date. To that end, the courts may consider 
problems related to administration, arising from the 
physical condition of the school plant, the school trans- 
portation system, personnel, revision of school districts 
and attendance areas into compact units to achieve a 
system of determining admission to the public schools 


* See Alerander v. Hillman, 296 U.S. 222, 239. 
5See Hecht Co. v. Bowles, 321 U.S. 321, 329-330. 
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on a nonracial basis, and revision of local laws and 
regulations which may be necessary in solving the fore. 
going probleins. They will also consider the adequacy 
of any plans the defendants may propose to meet these 
problems and to effectuate a transition to a racially 
nondiscriminatory school system. During this period 
of transition, the courts will retain jurisdiction of these 
cases. 

The judgments below, except that in the Delaware case, 
are accordingly reversed and the cases are remanded to 
the District Courts to take such proceedings and enter 
such orders and decrees consistent with this opinion as are 
necessary and proper to admit to public schools on a 
racially nondiscriminatory basis with all deliberate speed 
the parties to these cases. The judgment in the Delaware 
case—ordering the immediate admission of the plaintiffs 
to schools previously attended only by white children—is 
affirmed on the basis of the principles stated in our May 
17, 1954, opinion, but the case is remanded to the Supreme 
Court of Delaware for such further proceedings as that 
Court may deem necessary in light of this opinion. 


It 1s so ordered. 
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GONG LUM er ab. v. RICE er at. 


ERROR TO THE SUPREME COURT OF THE STATE OF MISSISSIPPI. 
No. 29. Submitted October 12, 1927—Decided November 21, 1927. 


A child of Chinese blood, born in, and a citizen cf, the United States, 
is not denied the equal protection of the laws by being classed by 
the State among the colored races who are assigned to public schools 
separate from those provided for the whites, when equal facilities 
for education are afforded to both classes. P. 85. 

139 Miss. 760, affirmed. 


Error to a judgment of the Supreme Court of Missis- 
sippi, reversing a judgment awarding the writ of man- 
damus. The writ was applied for in the interest of 
Martha Lum, a child of Chinese blood, born in the United 
States, and was directed to the trustees of a high school 
district and the State Superintendant of Education, com- 
manding them to cease discriminating against her and to 
admit her to the privileges of the high school specified, 
which was assigned to white children exclusively. 


Messrs. J. N. Flowers, Earl Brewer, and Edward C. 
Brewer for plaintiff in error. 

The white, or Caucasian, race, which makes the laws 
and construes and enforces them, thinks that in order to 
protect itself against the infusion of the blood of other 
races its children must be kept in schools from which 
other races are excluded. The classification is made for 
the exclusive benefit of the law-making race. The basic 
assumption is that if the children of two races associate 
daily in the school room the two races will at last inter- 
mix; that the purity of each is jeopardized by the mingling 
of the children in the school room; that such association 
among children means social intercourse and social 
equality. This danger, the white race, by its laws, seeks 
to divert from itself. It levies the taxes on all alike to 
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support a public school system, but in the organization of 
the system it creates its own exclusive schools for its chil- 
dren, and other schools for the children of all other races 
to attend together. 

If there is danger in the association, it is a danger from 
which one race is entitled to protection just the same as 
another. The white race may not legally expose the 
yellow race to a danger that the dominant race recog. 
nizes and, by the same laws, guards itself against. The 
white race creates for itself a privilege that it denies to 
other races; exposes the children of other races to risks and 
dangers to which it would not expose its own children, 
This is discrimination. Lehew v. Brummell, 103 Mo. 549: 
Strauder v. West Virginia, 100 U. S. 303. 

Color may reasonably ‘be used as a basis for classifica- 
tion only in so far as it indicates a particular race. Race 
may reasonably be used as a basis. “ Colored ” describes 
only one race, and that is the negro. State v. Treadway, 
126 La. 52; Lehew v. Brummell, supra; Plessy v. Fer- 


guson, 163 U.S. 537; Berea College v. Kentucky, 133 Ky. 
209; West Chester R. R. v. Miles, 55 Pa. St. 209; Tucker 
v. Blease, 97 S. C. 303. 


Messrs. Rush H. Knox, Attorney General of Missis- 
sippi, and £. C. Sharp for defendants in error. 


Mr. Cuier Justice Tart delivered the opinion of the 
Court. 


This was a petition for mandamus filed in the state 
Circuit Court of Mississippi for the First Judicial District 
of Bolivar County. 

Gong Lum is a resident of Mississippi, resides in the 
Rosedale Consolidated High School District, and is the 
father of Martha Lum. He is engaged in the mercantile 
business. Neither he nor she was connected with the con- 
sular service or any other service of the government of 
China, or any other government, at the time of her birth. 
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She was nine years old when the petition was filed, having 
been born January 21, 1915, and she sued by her next 
friend, Chew How, who is a native born citizen of the 
United States and the State of Mississippi. The petition 
alleged that she was of good moral character and between 
the ages of five and twenty-one years, and that, as she 
was such a citizen and an educable child, it became her 
father’s duty under the law to send her to school; that 
she desired to attend the Rosedale Consolidated High 
School; that at the opening of the school she appeared as 
a pupil, but at the noon recess she was notified by the 
superintendent that she would not be allowed to return 
to the school; that an order had been issued by the Board 
of Trustees, who are made defendants, excluding her from 
attending the school solely on the ground that she was of 
Chinese descent and not a member of the white or Cauca- 
sian race, and that their order had been made in pursuance 
to instructions from the State Superintendent of Educa- 
tion of Mississippi, who is also made a defendant. 

The petitioners further show that there is no school 
maintained in the District for the education of children of 
Chinese descent, and none established in Bolivar County 
where she could attend. 

The Constitution of Mississippi requires that there shall 
be a county common school fund, made up of poll taxes 
from the various counties, to be retained in the counties 
where the same is collected, and a state common school 
fund to be taken from the general fund in the state 
treasury, which together shall be sufficient to maintain a 
common school for a term of four months in each scho- 
lastic year, but that any county or separate school district 
may lévy an additional tax to maintain schools for a 
longer time than a term of four months, and that the said 
common school fund shall be distributed among the sev- 
eral counties and separate school districts in proportion to 
the number of educable children in each, to be collected 
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from the data in the office of the State Superintendent of 
Education in the manner prescribed by law; that the 
legislature encourage by all suitable means the promotion 
of intellectual, scientific, moral and agricultural improve. 
ment, by the establishment of a uniform: system of free 
public schools by taxation or otherwise, for all children 
between the ages of five and twenty-one years, and, as 
soon as practicable, establish schools of higher grade. 

The petition alleged that, in obedience to this mandate 
of the Constitution, the legislature has provided for the 
establishment and for the payment of the expenses of the 
Rosedale Consolidated High School, and that the plaintiff, 
Gong Lum, the petitioner’s father, is a taxpayer and helps 
to support and maintain the school; that Martha Lum is 
an educable child, is entitled to attend the school as a 
pupil, and that this is the only school conducted in the 
District available for her as a pupil; that the right to 
attend it is a valuable right; that she is not a member of 
the colored race nor is she of mixed blood, but that she is 
pure Chinese; that she is by the action of the Board of 
Trustees and the State Superintendent discriminated 
against directly and denied her right to be a member of 
the Rosedale School; that the school authorities have no 
discretion under the law as to her admission as a pupil in 
the school, but that they continue without authority of 
law to deny her the right to attend it as a pupil. For 
these reasons the writ of mandamus is prayed for against 
the defendants commanding them and each of them to 
desist from discriminating against her on account of her 
race or ancestry and to give her the same rights and privi- 
leges that other educable children between the ages of five 
and twenty-one are granted in the Rosedale Consolidated 
High School. 

The petition was demurred to by the defendants on the 
ground, among others, that the bill showed on its face that 
plaintiff is a member of the Mongolian or yellow race, and 
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therefore not entitled to attend the schools provided by 
law in the State of Mississippi for children of the white or 
Caucasian race. 

The trial court overruled the demurrer and ordered that 
a writ of mandamus issue to the defendants as prayed in 
the petition. 

The defendants then appealed to the Supreme Court of 
Mississippi, which heard the case. Rice v. Gong Lum, 139 
Miss. 760. In its opinion, it directed its attention to the 
proper construction of § 207 of the State Constitution of 
1890, which provides: 

“Separate schools shall be maintained for children of 
the white and colored races.” 

The Court held that this provision of the Constitution 
divided the educable children into those of the pure white 
or Caucasian race, on the one hand, and the brown, yellow 
and black races, on the other, and therefore that Martha 
Lum of the Mongolian or yellow race could not insist on 
being classed with the whites under this constitutional 
division. The Court said: 

“The legislature is not compelled to provide separate 
schools for each of the colored races, and, unless and until 
it does provide such schools and provide for segregation 
of the other races, such races are entitled to have the 
benefit of the colored public schools. Under our statutes 
a colored public school exists in every county and in some 
convenient district in which every colored child is entitled 
to obtain an education. These schools are within the 
reach of all ghe children of the state, and the plaintiff does 
not show by her petition that she applied for admission 
tosuch schools. On the contrary the petitioner takes the 
position that because there are no separate public schools 
for Mongolians that she is entitled to enter the white 
public schools in preference to the colored public schools. 
A consolidated school in this state is simply a common 
school conducted as other common schools are conducted; 
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the only distinction being that two or more school distriets 
have been consolidated into one school. Such consolidg. 
tion is entirely discretionary with the county school board 
having reference to the condition existing in the partiey- 
lar territory. Where a school district has an unusual 
amount of territory, with an unusual valuation of prop. 
erty therein, it may levy additional taxes. But the other 
common schools under similar statutes have the same 
power. 

“Tf the plaintiff desires, she may attend the colored 
public schools of her district, or, if she does not so desire, 
she may go to a private school. The compulsory school 
law of this state does not require the attendance at a 
public school, and a parent under the decisions of the 
Supreme Court of the United States has a right to educate 
his child in a private school if he so desires. But plaintiff 
is not entitled to attend a white public school.” 

As we have seen, the plaintiffs aver that the Rosedale 
Consolidated High School is the only school conducted in 
that district available for Martha Lum as a pupil. They 
also aver that there is no school maintained in the district 
of Bolivar County for the education of Chinese children 
and none in the county. How are these averments to be 
reconciled with the statement of the State Supreme Court 
that colored schools are maintained in every county by 
virtue of the Constitution? This seems to be explained, 
in the language of the State Supreme Court, as follows: 

“ By statute it is provided that all the territory of each 
county of the state shall be divided into school districts 
separately for the white and colored races; that is to say, 
the whole territory is to be divided into white school dis- 
tricts, and then a new division of the county for colored 
school districts. In other words, the statutory scheme is 
to make the districts outside of the separate school dis- 
tricts, districts for the particular race, white or colored, 
so that the territorial limits of the schoo] districts need 
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not be the same, but the territory embraced in a school 
district for the colored race may not be the same territory 
embraced in the school district for the white race, and vice 
versa, which system of creating the common school dis- 
tricts for the two races, white and colored, does not require 
schools for each race as such to be maintained in each dis- 
trict, but each child, no matter from what territory, is 
assigned to some school district, the school buildings being 
separately located and separately controlled, but each 
having the same curriculum, and each having the same 
number of months of school term, if the attendance is 
maintained for the said statutory period, which school 
district of the common or public schools has certain privi- 
leges, among which is to maintain a public school by local 
taxation for a longer period of time than the said term of 
| four months under named conditions which apply alike to 

the common schools for the white and colored races.” 
| We must assume then that there are school districts for 
- elored children in Bolivar County, but that no colored 
| ghool is within the limits of the Rosedale Consolidated 
| 
| 


High School District. This is not inconsistent with there 
being, at a place outside of that district and in a different 
district, a colored school which the plaintiff Martha Lum, 
| may conveniently attend. If so, she is not denied, under 
_ the existing school system, the right to attend and enjoy 
_ the privileges of a common school education in a colored 
school. If it were otherwise, the petition should have 
contained an allegation showing it. Had the petition 
alleged specifically that there was no colored school in 
Martha Lum’s neighborhood to which she could con- 
veniently go, a different question would have been pre- 
sented, and this, without regard to the State Supreme 
Court’s construction of the State Constitution as limiting 
_ the white schools provided for the education of children 
of the white or Caucasian race. But we do not find the 
| petition to present such a situation. 
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The case then reduces itself to the question whether g 
state can be said to afford to a child of Chinese ancestry 
born in this country, and a citizen of the United States, 
equal protection of the laws by giving her the opportunity 
for a common school education in a school which re. 
ceives only colored children of the brown, yellow or black 
races. 

The right and power of the state to regulate the method 
of providing for the education of its youth at public ex. 
pense is clear. In Cumming v. Richmond County Board 
of Education, 175 U. 8. 528, 545, persons of color sued 
the Board of Education to enjoin it from maintaining a 
high school for white children without providing a similar 
school for colored children which had existed and had 
been discontinued. Mr. Justice Harlan, in delivering the 
opinion of the Court, said: 

“Under the circumstances disclosed, we cannot say that 
this action of the state court was, within the meaning of 
the Fourteenth Amendment, a denial by the State to the 
plaintiffs and to those associated with them of the equal 
protection of the laws, or of any privileges belonging to 
them as citizens of the United States. We may add that 
while all admit that the benefits and burdens of public 
taxation must be shared by citizens without discrimina- 
tion against any class on account of their race, the edu- 
cation of the people in schools maintained by state taxa- 
tion is a matter belonging to the respective States, and 
any interference on the part of Federal authority with 
the management of such schools can not be justified except 
in the case of a clear and unmistakable disregard of rights 
secured by the supreme law of the land.” 

The question here is whether a Chinese citizen of the 
United States is denied equal protection of the laws when 
he is classed among the colored races and furnished facili- 
ties for education equal to that offered ‘to all, whether 
white, brown, yellow or black. Were this a new question, 
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but we think that it is the same question which has been 


the federal courts under the Federal Constitution. 
Roberts v. City of Boston, 5 Cush. (Mass.) 198, 206, 208, 
209; State ex rel. Garnes v. McCann, 21 Oh. St. 198, 210; 
People ex rel. King v. Gallagher, 93 N. Y. 438; People 
er rel. Cisco v. School Board, 161 N. Y. 598; Ward v. 
Flood, 48 Cal. 36; Wysinger v. Crookshank, 82 Cal. 588, 
590; Reynolds v. Board of Education, 66 Kans. 672; 
McMillan v. School Committee, 107 N. C. 609; Cory v. 
Carter, 48 Ind. 327; Lehew v. Brummell, 103 Mo. 546; 
Dameron v. Bayless, 14 Ariz. 180; State er rel. Stout- 
meyer Vv. Duffy, 7 Nev. 342, 348, 355; Bertonneau v. Board, 
3 Woods 177, s. c. 3 Fed. Cases, 294, Case No. 1,361; 
United States v. Buntin, 10 Fed. 730, 735; Wong Him v. 
Callahan, 119 Fed. 381. 

In Plessy v. Ferguson, 163 U. 8. 537, 544, 545, in up- 
holding the validity under the Fourteenth Amendment 
of a statute of Louisiana requiring the separation of the 
white and colored races in railway coaches, a more diffi- 
cult question than this, this Court, speaking of permitted 
race separation, said: 

“The most common instance of this is connected with 
the establishment of separate schools for white and 
colored children, which has been held to be a valid exer- 
cise of the legislative power even by courts of States 
where the political rights of the colored race have been 
longest and most earnestly enforced.” 

The case of Roberts v. City of Boston, supra, in which 
Chief Justice Shaw of the Supreme Judicial Court of 
Massachusetts, announced the opinion of that court up- 
holding the separation of colored and white schools under 
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a state constitutional injunction of equal protection, the 
same as the Fourteenth Amendment, was then referred 
to, and this Court continued: 

“Similar laws have been enacted by Congress under 
its general power of legislation over the District of 
Columbia, Rev. Stat. D. C. §§ 281, 282, 283, 310, 319, as 
well as by the legislatures of many of the States, and have 
been generally, if not uniformly, sustained by the 
Courts,” citing many of the cases above named. 

Most of the cases cited arose, it is true, over the estab- 
lishment of separate schools as between white pupils and 
black pupils, but we can not think that the question jg 
any different or that any different result can be reached, 
assuming the cases above cited to be rightly decided, 
where the issue is as between white pupils and the pupils 
of the yellow races. The decision is within the discretion 
of the state in regulating its public schools and does not 
conflict with the Fourteenth Amendment. The judgment 
of the Supreme Court of Mississippi is 

Affirmed. 


COMPANIA GENERAL DE TABACOS DE FILIPI- 
NAS v. COLLECTOR OF INTERNAL REVENUE. 


CERTIORARI TO THE SUPREME COURT OF THE PHILIPPINE 
ISLANDS. 


No. 42. Argued October 18, 19, 1927——Decided November 21, 1927. 


1. A foreign corporation which has property and does busines 
through agents in the Philippine Islands is subject to the taxing 
power of the Island government as a quasi sovereign, but the 
power is limited by the Organic Act. P. 92. 

2. The liberty secured by the Organic Act embraces the right to 
make contracts and accumulate property- and do business outside 
of the Philippine Islands and beyond its jurisdiction without pro- 
hibition, regulation, or governmental exaction. P. 92. 
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